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T1.15 - Legal Coordination Guidance

A Legal Coordination Guidance Revised 9/2020
1 Introduction

a. FAA acquisition actions can raise significant legal issues. For example, although pursuant to

49 U.S.C. 840110, FAA is exempt from federal acquisition statutes-laws and regulations, other
statutes and court decisions require FAA to demonstrate a rational basis, supported by substantial
evidence, for acquisition actions. In addition, many laws and regulations enacted for purposes other than
procurement apply to FAA acquisitions._Please refer to AMS Policy Appendix E for a list of all
applicable laws and regulations.

b. Therefore, the service organization will coordinate acquisition actions with FAA counsel on an
ongoing basis throughout the acquisition lifecycle. ;-as-specified-in-Seetion-4-It is the responsibility of
agency counsel to represent FAA’s legal interests within the service organization and, exercising
independent professional judgment, advise the service organization concerning legal issues, including,
the legality and integrity of acquisition actions, and represent the service organization in litigation and
other legal matters.

2 Applicability

This Guidance applies to all FAA acquisition matters, at all stages of the acquisition lifecycle.

3 Definitions revised 9/2020
a. As used in this Guidance, the term "agency counsel” means:

(1) for acquisition matters arising at, or referred to, Headquarters, the Assistant Chief
Counsel, Precurement-Acquisition and Fiscal Law Division,-AGE-500; and

(2) for acquisition matters arising at, or referred to, a Region or Center, the
responsible Regional or Center Counsel.

b. As used in this Guidance, the term "eCoordinate” means: soliciting the opinion and
recommendations of agency legal counsel reasonably prior to taking acquisition actions, e-g-i.e., after
providing agency counsel accurate and complete information in sufficient time for review and
eounselthe provision and legal advice.

C. As used in thls Gmdance the temq—sSerwce eOrganlzatlonj_)" means: apwepgam%aﬂenmat
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assmned to deliver services W|th|n thelr area of responsmllltv Within the FAA, serwce

organizations include any service unit or team, program office, directorate, or other organizational
entity engaged in the delivery and sustainment of air traffic services, safety, security, reqgulation,
certification, operation, commercial space transportation, airport development, or administrative
service assets.

d. As used in this Guidance, the term "Rrepresent” means: recommending an appropriate legal
position for the service organization regarding an acquisition matter, and, as appropriate, presenting
this position to other parties, such as in administrative or judicial proceedings, or in communications,
discussions, or negotiations with another party during a protest, dispute, or claim.

e. As used in this Guidance, the term "Contracting Officer (CO)” includes both warranted 1170 Series
Contracting Officer and warranted 11902 Series Contracting Officer.

4 Coordination Guidance Revised 16/2605-9/2020
a. Coordination between the Service Organization and Agency Counsel

(1) The service organization will coordinate acquisition actions with FAA counsel on an
ongoing basis throughout the acquisition lifecycle. Agency counsel will timely respond
to the service organization with accurate and effective legal advice that is consistent with
legal mandates and relevant to the agency's business discretion. Agency counsel may, at
his or her discretion, establish general time frames for such responses, which counsel will
make every effort to meet, taking into account the agency counsel's workload and
competing priorities. Counsel will describe and interpret legal issues involved in the
matter; identify and assess the legal risk of a particular proposed decision; evaluate
alternative courses of action; and identify potential illegal or improper actions.

(2) In case of a conflict between FAA's legal interests and those of a service organization,
agency counsel’s client is the FAA, and not the service organization. In addition, each
agency counsel is bound by independent professional ethical obligations and
responsibilities as a licensed attorney.

(3) The Ceontracting Oefficer will document the acquisition file with agency counsel's opinion
and recommendations. The Ceontracting Oefficer will document the reasoning/decision process
when choosing not to follow the agency counsel's recommendations_and provide a copy for
counsel.

b. General Coordination Guidance for Acquisition Actions
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The service organization will coordinate with agency counsel on acquisition actions (including
supporting documents) with an_total estimated potentialtetat value greater than $100,000. This
coordination guidance applies to acquisition actions including, as examples, but not limited to:

(1) Required planning documents (SIRs) (e.g., acquisition strategy paper);

(2) Solicitations, including Screening Information Requests (SIRs), amendments, and
other public announcements, such as market surveys;

(3) Responses to market surveys, including capability statements;
(4) Market analyses;

(5) Evaluation of offers or proposals (including preparation and review of technical, cost,
past performance, management and other evaluation plans and reports);

(6) Communications with offerors on acquisition matters having legal implications;

(7) Contract awards, regardless of contract type, over the dollar value threshold specified
above;

(8) Acquisitions of Interests in Space and/or Land;

(98) Debriefings, including responses to inquiries regarding awards from parties other
than the awardee;

(109) Task and delivery orders issued under contracts over the dollar value threshold
specified above;

(116) Modifications under contracts, including leases, that affect rights and obligations
of either the Government or the Ceontractor (e.q., expanded scope of work, increased
contract duration, increased contract cost, etc.);

(12%) Option exercises;

(132) Award fee determinations;

(143) Determinations as to contract adjustments;
(154) Contract terminations;

(165) Settlement of contract claims;

(176) Liquidated damages;
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(18%) Interpretation and determination of legal rights under contracts, orders or
agreements;

(198) Communications with contractors, offerors, and other parties on acquisition
matters having legal implications, including correspondence that might impact the rights
and obligations of any party;

(2019) Solicitation and contract matters involving rights in technical data, computer
software, patents, copyrights, trade secrets and other forms of intellectual property, real
estate, fiscal law, labor, environmental law, bankruptcy, anti-trust law, mergers and
other non-procurement areas of law, affecting acquisitions;

(210) Debarments and suspensions, nondisclosure agreements, centers of excellence and
individuals hired by contractors who received a "buy-out."

(22%) Solicitation and contract matters involving state and local laws;
(232) Software license agreements;
(243) Purchases from government-wide schedules or vehicles;

(254) Interagency agreements;

(264) Grants (except Airport Improvement Grants); pehicy-concerning-legal-review-of
. 0 : )

(275) Cooperative agreements;
(286) Memoranda of Aagreement and Mmemoranda of Uunderstanding (excluding no-

Cost Land On-Airport Memoranda of Agreement unless they contain non-standard
clause language);

(297) Franchises;
(3028) Agreements made under "other transaction authority;"
(3129) Unsolicited proposals;

(326) Determinations, findings, and justifications issued pursuant to the Acquisition
Management System, or as required by statue or regulation;

(331) Proposed waivers and waivers of any portion of the Acquisition Management
System;

(342) Any other matters that in the opinion of agency counsel has an impact on the
legality of an acquisition or legal consequences.
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c. Coordination Guidance for Noncompetitive Procurements

eempemrenﬂaelw For aII non- competltlve actions qreater than $10, OOO OO not previously approved

by a formal procurement plan or implementation planning strategy document, or subject to a direct
award under AMS 3.6.1.3.5 or 3.6.1.3.6, or procurements under the Ability/One program or Randolph-
Sheppard Act under AMS 3.8.4.2, the Service Organization must coordinate with agency counsel on
any single source justification. The service organization must also coordinate with agency counsel on
procurements greater than $10,000 that requires a waiver from the Acquisition Management System’s
competition policy.

d. Coordination Guidance for Emergency Actions

Legal coordination is not required in the event of an emergency as covered in AMS 3.2.2.4.1.1,
Emergencies.

ed. Coordination Guidance for Unauthorized Commitments, Personal Services, and Other
Matters

The service organization will coordinate with agency counsel on the following matters, regardless of
competition or dollar value limitation witheut-deHarHimitation:

(1) Freedom of Information Act, Trade Secrets Acts, and Privacy Act concerns relating to
proposed release(s) of acquisition information;

(2) Matters involving the Forced Arbitration Injustice Repeal (FAIR) Act/A-76;

(3) All purchases of Real Property;

(4) Quit Claim and Warranty Deeds for the procurement of land:;

(53) Unauthorized agency commitments;

(64) Proposals for innovative financing, such as advance payments, shared costs, or user fees;
(75) Personal services contracts;

(86) Consulting and advisory services

(97) Matters relating to export controls or non-U.S. citizens;

(108) Matters involving information, personnel or physical security;
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(119) All cSondemnations/Eminent Domain actions (e.g., declaration of taking, straight

taking, etc.);

(120) Sufficiency of title in real estate acquisitions;

(13) All disposal actions where the FAA will transfer real property interest to a non-
governmental agency or transfer agent;

(14%) Matters raising ethical or Procurement Integrity Act issues, or concerning conflicts of
interest (personal and organizational), federal and state fraud statutes, or other federal and state
criminal statutes.

(152) Policy memoranda, procedures, regulations, orders, and guidance concerning acquisition
matters;

(163) Proposed legislation and testimony for legislative hearings on acquisition matters;
(174) Correspondence about acquisition matters with parties outside the agency, including
Congress, the General Accounting Office, and other federal agencies, or correspondence under
the signature of the Secretary, Deputy Secretary, Administrator, Deputy Administrator or
Regional and Center Directors;-

(18) Any proposed deviation from a required clause;

(19) Any agreements for Real Property with foreign governments or entities; and

(20) Any new acquisition of Housing.

5 Representation

a. Agency counsel will represent the service organization in any protest of an award or other
procurement action, and in contract claims, disputes, or controversies by and against the FAA,
including all meetings, negotiations, discussions, or communications on the matter after an action
has been filed in an administrative, judicial, or FAA forum.

b. Agency counsel will represent the service organization on behalf of the FAA in communications,
negotiations, and meetings with other parties touching upon the legal rights and obligations of the
parties, or where another party, including a government party, is expected to be represented by legal
counsel.

6 Exceptions and Waivers Revised 9/2020

At Headquarters, the Assistant Chief Counsel for Procurement, and at Regions and Centers, the
Region or Center Counsel, may make written exceptions to the Legal Coordination Policy described

FAST Version 9/2020
CR 20-71
p.9



in Section 4-251.2.14, adjust dollar minimums, or in appropriate cases, waive the Coordination
Policy.

B Clauses

view contract clauses

C Forms

view procurement forms
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T3.2.2.7 - Contractor Qualifications Revised 1/2009

A Contractor Qualifications
1 Responsibility Determination of Prospective Contractors Revised #2620 9/2020
a. General Standards. A responsible contractor:
(1) Has or can obtain adequate financial resources to perform a contract;
(2) Has the ability to meet any required or proposed delivery schedules;
(3) Has a satisfactory performance history;
(4) Has a record of integrity and proper business ethics;
(5) Has appropriate accounting and operational controls that may include, but are not limited to:
(a) Production control;
(b) Property control systems;
(c) Quality assurance programs; and
(d) Appropriate safety programs; and
(6) Is qualified and eligible to receive an award under applicable laws or regulations.
b. Determination.

(1) The Contracting Officer's (CO) signature on a contract constitutes a determination that a
prospective contractor is responsible with respect to that contract.

(2) The burden of proof is on the prospective contractor to demonstrate its responsibility to
perform under the terms of the contract.

c. Obtaining Information. When making a determination of responsibility, the CO should have, or obtain,
information sufficient to be satisfied that a prospective contractor currently meets applicable standards.
The CO should apply the following guidelines in collecting data/information:

(1) Generally, the CO should obtain information on prospective contractors promptly after receipt
of offers. Requests for information should ordinarily be limited to information from those
offerors most likely to be considered for award, and may include requesting preaward surveys.
Depending on the circumstances, the CO may obtain this information before issuing the
Sscreening linformation Rrequest (SIR).
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(a) A preaward survey may be useful when the information on hand or readily available
to the CO is not sufficient to make a determination regarding responsibility. When the
requirement is for smaller dollar amounts or commercial items, the CO should consider
the cost of the preaward survey in relationship to the requirement.

(b) Preaward surveys should be managed and conducted by the surveying activity.
Whether the surveying activity is within or outside of the contract administration office,
the CO should obtain from the office or auditor:

(i) Any information required concerning the prospective contractor's financial
competence and credit needs; and

(i1) The adequacy of the prospective contractor’s accounting systems and
the suitability of their use in administering the proposed type of contract.

(c) When a preaward survey discloses previous unsatisfactory performance, the surveying
activity should specify the extent to which the prospective contractor has taken or plans
corrective action. Lack of evidence that past failure to meet contractual requirements was
the prospective contractor’s fault does not necessarily indicate satisfactory performance.

(d) The surveying activity may provide an abbreviated survey report when it possesses
information that supports a recommendation of complete award without an on-site survey
and no special area for investigation has been requested.

(e) Information on financial resources and performance capability should be current as of
the date of award.

(f) The CO’s request to the surveying activity should include:
(i) Additional factors about which information is needed,;
(ii) The complete SIR package (unless it was previously been furnished), and any
information indicating prior unsatisfactory performance by the prospective

contractor;

(iii) A statement whether the contracting office will participate in the survey;

(iv) The date by which the report is required. This date should be consistent with
the scope of the survey requested and normally should allow at least 7 working
days to conduct the survey; and

(v) When appropriate, limitations on the scope of the survey.
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(2) In addition to the preaward survey, the CO may use the following sources of information to
support responsibility determinations:

(a) Records and experience data, including verifiable knowledge of personnel within the
contracting office, audit offices, contract administration offices, and other contracting
offices.

(b) The prospective contractor, including proposal information, questionnaire replies,
financial data, information on production equipment, and personnel information.

(c) Other sources such as publications, suppliers, subcontractors, customers of the
prospective contractor, and financial institutions; or

(d) If the contract is for construction, the CO may consider performance evaluation
reports.

(3) The CO must review the "Exclusions™ portion of the "Performance Information™ capability in
the System for Award Management (SAM) to ensure prospective contractors are not listed. (See
Notices to SAM below).

(4) Contracting offices and cognizant contract administration offices that become aware of
circumstances casting doubt on a contractor's ability to perform contracts successfully should
promptly exchange relevant information.

d. Documentation. The CO should consider the following guidelines for documenting contractor
responsibility determinations:

(1) A determination of responsibility requires no additional documentation beyond the CO’s
signature on the contract. Supporting documents such as the preaward survey reports,
performance records, and related data/information should be included with other contract file
documentation.

(2) If a prospective offeror who is otherwise eligible to receive an award is determined to be
nonresponsible, the CO should insert signed documentation in the contract file supporting the
nonresponsibility determination. Supporting documentation such as preaward survey reports,
performance records, and related data/information should also be included in the file with the
nonresponsibility determination.

(3) A nonresponsibility determination for a small business is processed in the same manner as for
large businesses. There is no requirement to coordinate with the Small Business Administration
(SBA); however the CO may choose to consult with FAA’s Small Business Program (AAP-20)
staff.

2 Responsibility Determination for Real Property Added 9/2020
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a. General Standards. A responsible vendor or Owner:

(1) Has sufficient interest in subject property to convey property rights to the FAA or
authorization to enter into contracts on behalf of the Owner.

(2) Has good, clear title to the property, meaning that the title is valid and the property is clear
of any liens.

(3) Is qualified and eligible to receive an award under applicable laws or requlations.

(4) Has a satisfactory performance history; and

(5) Has a record of integrity and proper business ethics.

b. Determination.

(1) The Contracting Officer's (CO) signature on a contract constitutes a determination that a
vendor or owner is responsible with respect to that contract.

(2) The burden of proof is on the vendor or owner to demonstrate its responsibility to perform
under the terms of the contract.

c. Obtaining Information. When making a determination of responsibility, the CO should have, or
obtain, information sufficient to be satisfied that a vendor or owner currently meets applicable
standards.

d. Documentation. The CO should consider the following quidelines for documenting a vendor or
owner responsibility determination:

(1) Supporting documents such as land surveys, warranty deed, property records,
performance records, and related data/information should be included with other contract
file documentation.

(2) If a vendor or owner is otherwise eligible to receive an award is determined to be non-
responsible, the CO should insert signed documentation in the contract file supporting the
non-responsibility determination. Supporting documentation such as performance records
and related data/information should also be included in the file with the non-responsibility
determination.
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2-3 Team Arrangements Revised £/2009 9/2020
a. General.
(1) Team arrangements are cooperative arrangements where:

(a) Two or more companies form a partnership or joint venture to act as a potential prime
contractor; or

(b) A potential prime contractor enters into an agreement with one or more other
companies to have them act as subcontractors under a specific contract.

(2) Benefits of team arrangements to both FAA and an offeror or contractor include, but are not
limited to:

(a) Increases competitive edge and presents a stronger position to FAA;

(b) Provides companies access to new markets and opportunities;

(c) Allows companies to collaborate and focus on their core capabilities;

(d) Brings differing skills and experience together into one solution for FAA,;
(e) More opportunities for small and small disadvantaged businesses; and

(f) Decreased costs.

(3) Team arrangements may prove particularly appropriate for research and development
(R&D) requirements; however they may be used in other types of acquisitions as well.

(4) FAA will not normally require the dissolution of team arrangements.

(5) Guidance on determining small business size standards for team arrangements can be found
in AMS Procurement Guidance T3.6.1.

b. Joint Venture.

(1) A joint venture is a separate legal entity, such as a partnership or corporation, formed by two
or more parties to conduct business.

(2) In a joint venture, each party contributes equity and shares:
(@) In any revenues;

(b) Expenses incurred; and

FAST Version 9/2020
CR 20-71
p. 16



(c) In the management or control of the venture.
(3) Joint ventures may be a continuing business relationship or for just one or more projects.

c. Disclosure of Team Arrangements. In order for FAA to recognize the validity of a team arrangement,
the arrangement and company relationships must be fully disclosed:

(1) In the offer; or

(2) Before the arrangement becomes effective when formed after the submission of an offer or
contract award.

d. Antitrust Law and FAA Rights.
(1) All team arrangements must comply with all applicable antitrust statutes.
(2) Despite any team arrangement, FAA retains the right to:
(a) Require consent to subcontracts;
(b) Determine the responsibility of the prime contractor;

(c) Provide to the prime contractor data rights owned or controlled by the
Government;

(d) Hold the prime contractor responsible for contract performance; and

(e) Apply other AMS requirements such as those for competition or subcontracting.

43 Debarment and Suspension Revised 42013 9/2020

a. General.
(1) Debarment and suspension are discretionary actions that are appropriate means to implement
FAA policy and should be undertaken only to protect the interest of
FAA. Contractors debarred, suspended, or proposed for debarment are excluded from receiving

contracts. FAA will not solicit offers from, award contracts to, consent to subcontracts, or
conduct business with contractors that are debarred, suspended, or proposed for debarment:

(@) In their individual capacities;
(b) As agents or representatives of other contractors; or
(c) As sureties on FAA contracts.
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(2) Compelling Exception. The FAA will not conduct business with contractors that are debarred,
suspended, or proposed for debarment, unless the Administrator, or designee, determines that
there is a compelling reason for such action.

(3) Debarring/Suspending Official. The Administrator is both the debarring official and the
suspending official. However, the Administrator may authorize individuals to act as the debarring
or suspending official. The debarring or suspending official is the only individual with the
authority to make debarment or suspension decisions.

(4) Effect on Divisions/Affiliates. Suspension or debarment applies to all divisions or other
organizational elements of the contractor, unless the suspension or debarment decision is limited
by its terms to specific divisions, organizational elements, or commodities. The debarring and
suspending official(s) may also extend the debarment decision to include any affiliates of the
contractor if they are:

(a) Specifically named;
(b) Given written notice of the proposed debarment; and
(c) Given written notice of an opportunity to respond.

(5) Continuation of Current Contracts. Contractors debarred, suspended or proposed for
debarment may continue to perform current contracts or subcontracts, unless the Administrator
or designee determines otherwise. However, FAA should not renew or extend the current contract
period, or consent to subcontracts, with contractors debarred, suspended, or proposed for
debarment unless the Administrator, or designee, determines that there are compelling reasons
for renewal or extension.

(6) Ineligible Based on Statute or Regulation. Contractors declared ineligible on the basis of
statutory or other regulatory procedures are excluded from receiving contracts and, if applicable,
subcontracts under the conditions and for the periods set forth in the statute or regulation.

(7) Initiating the Debarment/Suspension Action. When the CO, or requisitioner/program official,
determines that cause for debarment or suspension may exist, the information together with any
supporting documentation should be provided to the Assistant Chief Counsel for the Procurement
Legal Division (AGC-500). AGC-500 will appoint a debarment/suspension officer to investigate
whether cause for debarment or suspension exists. The FAA Acquisition Executive will have
oversight responsibility and will monitor implementation of the debarment and suspension
program.

(8) The Administrative Record. The debarment officer will assemble the Administrative Record,
which is a consolidated set of records, information, and documentation that clearly demonstrates
the basis for the debarment or suspension and the events and actions taken throughout the entire
process such as:
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(a) Cause for debarment or suspension;

(b) Notice of proposal to debar/suspend;

(c) Contractor’s responses, arguments, disputes;

(d) Consideration given to contractor’s responses;

(e) Resolution of contractor’s comments or disputes, etc.;
(f) Findings of fact;

(g9) Other communications with the contractor;

(h) Final report and recommendation to the Debarring Official/Suspending
Official;

(i) Debarring/Suspension Official determinations;
(j) Final notice to the contractor/affiliate; and

(K) Notice to the General Services Administration (GSA) regarding the
debarment/suspension (see Notices to GSA and System for Award Management (SAM)
below). The notice should include the FAA-accepted acronym "DOT- FAA."

() Within 45 days of proper notification (“proper notification” is defined as: a referral
from the Office of Inspector General that includes either a copy of the Federal, State, or
local indictment or civil complaint or other official correspondence or documentation
evidencing the indictment or civil complaint from the Department of Justice/United States
Attorney. (Internet sources and local newspaper articles as well as unverified news
sources are unacceptable for documentation)), FAA will either initiate a debarment or
suspension proceeding, or make a decision that a debarment or suspension is not
appropriate. If a decision is made not to initiate a debarment or suspension proceeding
after proper notice is received, then a justification will be made part of the written record
within 45 days after proper notice.

(9) Scope of Debarment/Suspension.

(a) Fraudulent, criminal, or other seriously improper conduct of any officer, director,
shareholder, partner, employee, or other individual associated with a contractor may be
imputed to the contractor when the conduct occurred in connection with the individual's
performance of duties for or on behalf of the contractor, or with the contractor's
knowledge, approval, or acquiescence. The contractor's acceptance of the benefits derived
from the conduct should be considered as evidence of such knowledge, approval, or
acquiescence.
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(b) The fraudulent, criminal, or other seriously improper conduct of a contractor may be
imputed to any officer, director, shareholder, partner, employee, or other individual
associated with the contractor who participated in, knew of, or had reason to know of the
contractor's conduct.

(c) The fraudulent criminal, or other seriously improper, conduct of one contractor
participating in a joint venture or similar arrangement may be imputed to other
participating contractors if the conduct occurred for or on behalf of the joint venture or
similar arrangement, or with the knowledge, approval, or acquiescence of these
contractors. Acceptance of the benefits derived from the conduct must be evidence of
such knowledge, approval, or acquiescence.

(10) Failure to Disclose Violation of Federal Criminal Law. Whether or not AMS

clause 3.2.5-13 is applicable, a contractor may be suspended and/or debarred for knowing failure
by a principal to timely disclose to the Government, in connection with award, performance, or
closeout of a Government contract performed by the contractor or a subcontract awarded
thereunder, credible evidence of a violation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations found in Title 18 of the United States Code or a violation
of the civil False Claims Act. Knowing failure to timely disclose credible evidence of any of the
above violations remains a cause for suspension and/or debarment until three (3) years after final
payment on a contract.

b. Debarment.

(1) Causes for Debarment. The debarring official should debar a contractor based upon the

following:

(a) Conviction of or civil judgment for:

(i) Commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, or performing a public contract or
subcontract;

(ii) Violation of Federal or State antitrust statutes relating to the submission of
offers;

(ili) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, violating Federal
criminal tax laws, or receiving stolen property;

(iv) Intentionally affixing a label bearing a "Made in America" inscription (or any
inscription having the same meaning) to a product sold in or shipped to the United
States, when the product was not made in the United States (see Section 202 of
the Defense Production Act (Pub. L. 102-558); or
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(v) Commission of any other offense indicating a lack of business integrity or
business honesty that seriously and directly affects the present responsibility of a
Government contractor or subcontractor.

(b) A preponderance of the evidence for the following:

(i) Violation of the terms of a Government contract or subcontract so serious as
to justify debarment, such as:

(A) Willful failure to perform in accordance with the terms of one or more
contracts; or

(B) A history of failure to perform, or of unsatisfactory performance of,
one or more contracts.

(if) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690), as
indicated by:

(A) Failure to comply with the requirements of AMS Clause 3.6.3-16,
Drug Free Workplace; or

(B) Such a number of contractor employees convicted of violations of
criminal drug statutes occurring in the workplace as to indicate that the
contractor has failed to make a good faith effort to provide a drug-free
workplace.

(iii) Intentionally affixing a label bearing a "Made in America" inscription (or any
inscription having the same meaning) to a product sold in or shipped to the United
States, when the product was not made in the United States (see Section 202 of
the Defense Production Act (Pub. L. 102-558)).

(iv) Commission of an unfair trade practice as defined herein (see also
Section 201 of the Defense Production Act (Pub. L. 102-558)).

(v) Delinquent Federal taxes in an amount that exceeds $3,000.

(A) Federal taxes are considered delinquent for purposes of this provision
if both of the following criteria apply:

(1) The tax liability is finally determined. The liability is finally
determined if it has been assessed. A liability is not finally determined if
there is a pending administrative or judicial challenge. In the case of a
judicial challenge to the liability, the liability is not finally determined until
all judicial appeal rights have been exhausted.
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(2) The taxpayer is delinquent in making payment. A taxpayer is
delinquent if the taxpayer has failed to pay the tax liability when full
payment was due and required. A taxpayer is not delinquent in cases where
enforced collection action is precluded.

(B) Examples.

(1) The taxpayer has received a statutory notice of deficiency, under I.R.C.
86212, which entitles the taxpayer to seek Tax Court review of a proposed
tax deficiency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will not be a final
tax liability until the taxpayer has exercised all judicial appeal rights.

(2) The IRS has filed a notice of Federal tax lien with respect to an assessed
tax liability, and the taxpayer has been issued a notice under 1.R.C. 86320
entitling the taxpayer to request a hearing with the IRS Office of Appeals
contesting the lien filing, and to further appeal to the Tax Court if the IRS
determines to sustain the lien filing. In the course of the hearing, the
taxpayer is entitled to contest the underlying tax liability because the
taxpayer has had no prior opportunity to contest the liability. This is not a
delinquent tax because it is not a final tax liability. Should the taxpayer
seek tax court review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(3) The taxpayer has entered into an installment agreement pursuant to
I.R.C. 86159. The taxpayer is making timely payments and is in full
compliance with the agreement terms. The taxpayer is not delinquent
because the taxpayer is not currently required to make full payment.

(4) The taxpayer has filed for bankruptcy protection. The taxpayer is not
delinquent because enforced collection action is stayed under 11 U.S.C.
362 (the Bankruptcy Code).

(vi) Knowing failure by the principal, until three (3) years after the final payment
on any FAA contract awarded to the contractor, to timely disclose to FAA, in
connection with the award, performance, or closeout of the contract or a
subcontract thereunder, credible evidence of:
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(B) Violation of the civil False Claims Act (31 U.S.C. § 3729-3733);
or



(C) Significant overpayment(s) on the contract, other than overpayments
resulting from contract financing payments.

(c) A determination by the Attorney General of the United States, or designee, that
the contractor is not in compliance with Immigration and Nationality Act
employment provisions (see Executive Order 12989). The Attorney General's
determination is not reviewable in the debarment proceedings.

(d) Any other cause of so serious or compelling a nature that it affects the present
responsibility of a Government contractor or subcontractor.

(2) Debarment Procedure

(a) Notice Of Proposed Debarment. If after review of the record and any additional
investigation, the debarring official determines that there is sufficient cause for
debarment, the debarring official must issue a Notice of Proposed Debarment to the
contractor and any specifically named affiliates. The notice should be mailed by
certified mail, return receipt requested, stating that debarment is being considered. The
notice should also state:

(i) The specific name the firm and any affiliate being considered for
debarment;

(i1) That debarment is being considered;

(iii) The reasons for the proposed debarment in terms sufficient to put the
contractor on notice of the conduct or transaction(s) upon which it is based;

(iv) The cause(s) relied upon under Section 3.b, Debarment;

(v) That within 30 days after receipt of the notice, the contractor may submit,
in person, in writing, or through a representative, information and argument in
opposition to the proposed debarment, including any additional specific
information that raises a genuine dispute over the material facts;

(vi) The FAA’s process for completing the debarment proceeding;

(vii) The effect of the issuance of the notice of proposed debarment on the
contractor; and

(viii) The effect of debarment on the contractor and any affiliates.

(b) Contractor’s Response to the Notice of Proposed Debarment. The contractor’s
response will be reviewed to identify issues that could affect the outcome and merit
further exploration.
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(c) Mitigating Factors. The existence of a cause for debarment does not require that the
contractor be debarred. The debarring official may consider the following mitigating
factors, none of which is by itself dispositive, in determining whether or not to debar a
contractor:

(i) Whether the contractor had effective standards of conduct and internal control
systems in place at the time of the activity which constitutes cause for debarment,
or had adopted such procedures prior to any Government investigation of the
activity cited as a cause for debarment.

(i) Whether the contractor brought the activity cited as a cause for
debarment to the attention of the appropriate Government agency in a timely
manner.

(iii) Whether the contractor has fully investigated the circumstances
surrounding the cause for debarment and, if so, made the result of the
investigation available to the debarring official.

(iv) Whether the contractor cooperated fully with Government agencies during
the investigation and any court or administrative action.

(v) Whether the contractor has paid or has agreed to pay all criminal, civil, and
administrative liability for the improper activity, including any investigative or
administrative costs incurred by the Government, and has made or agreed to
make full restitution.

(vi) Whether the contractor has taken appropriate disciplinary action against the
individuals responsible for the activity which constitutes cause for debarment.

(vii) Whether the contractor has implemented or agreed to implement
remedial measures, including any identified by the Government.

(viii) Whether the contractor has instituted or agreed to institute new or
revised review and control procedures and ethics training programs.

(ix) Whether the contractor has had adequate time to eliminate the circumstances
within the contractor's organization that led to the cause for debarment.

(X) Whether the contractor's management recognizes and understands the
seriousness of the misconduct giving rise to the cause for debarment and has
implemented programs to prevent recurrence.

(d) Debarring Official ’s Decision.
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(1) Actions Based Upon a Conviction or Civil Judgment or Without Genuine
Dispute Over Material Facts. In this type of action, the debarring official will
consider the information in the administrative record, including any submission
made by the contractor. If no suspension is in effect, the debarring official should
make the decision within 30 working days after receipt of any information and
argument submitted by the contractor, or within a reasonable time thereafter.

(i) Actions Not Based Upon a Conviction or Civil Judgment. Where the
proposed debarment is not based upon a conviction, civil judgment, or
indictment, or the contractor's response to the Notice of Proposed Debarment
raises a genuine dispute over facts material to the proposed debarment, the
debarring official may, upon the request of a contractor:

(A) Provide the contractor an opportunity to appear informally
with counsel, submit documentary evidence, present witnesses, and
confront any person the agency presents; and

(B) Make a transcribed record of the proceedings and make it
available at cost to the contractor.

(iii) Evidentiary Standard for Debarments not Based Upon Conviction or Civil
Judgment. In any action in which the proposed debarment is not based upon a
conviction or civil judgment, the cause for debarment must be established by a
preponderance of the evidence.

(iv) Demonstrating Responsibility. If a cause for debarment exists, the
contractor has the burden of demonstrating that, notwithstanding the existence
of a cause or causes for debarment, the contractor is presently responsible to
perform Government contracts.

(v) Period of Debarment.

(A) The debarring official should consider the facts and determine a
debarment period commensurate with the seriousness of the cause(s) and
sufficient to protect the Government’s interest. Generally, debarment
should not exceed three (3) years, except that debarment for violation of
the provisions of the Drug- Free Workplace Act of 1988 may be for a
period not to exceed five (5) years. Debarments subject to the
Immigration and Nationality Act should not exceed one (1) year and may
be extended for additional periods of one (1) year if the Attorney General
or designee determines that the contractor continues to be in violation of
the employment provisions of the Immigration and Nationality Act. If
suspension precedes a debarment, the suspension period should be
considered in determining the debarment period.
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(B) The debarring official should extend the period of debarment if that
official determines that extension is necessary to protect the Government.
However, a debarment may not be extended solely on the basis on the
facts and circumstances upon which the initial debarment action was
based.

(e) Notice of Debarment to Contractor/Affiliates.

() The debarring official will provide the contractor and each affiliate
identified for debarment/suspension with a Notice of Debarment/Suspension
by mailing the notice by certified mail, return receipt requested. The notice
will:

(A) Refer to the Notice of Proposed Debarment;
(B) Specify the reasons for debarment;

(C) State the period of suspension/debarment, including effective dates;
and

(D) Advise that the debarment is effective throughout the executive
branch of the Government unless the debarring official determines that
there are compelling reasons for FAA to continue to do business with
the contractor.

(i1) Debarment Not Imposed. If debarment is not imposed, the debarring official
will promptly notify the contractor and any affiliates involved, by certified mail,

c. Suspension.

return receipt requested.

(1) Applicability. Suspension is appropriate when the suspending official determines that
immediate action is necessary to protect the government’s interest pending the completion of
legal proceedings, or the agency investigation of the improper conduct.

(2) Causes for Suspension.

(a) The suspending official should suspend a contractor as defined herein, upon
adequate evidence, of:

(i) Commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, performing a public contract or
subcontract;

(il) Violation of Federal or State antitrust statutes relating to the
submission of offers;
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(i) Commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, tax evasion, violating Federal
criminal tax laws, or receiving stolen property;

(iv) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-
690), as indicated by:

(A) Failure to comply with the requirements of the AMS Clause
3.6.3-16, "Drug Free Workplace;" or

(B) Such a number of contractor employees convicted of violations of
criminal drug statutes occurring in the workplace as to indicate that the
contractor has failed to make a good faith effort to provide a drug-free
workplace;

(v) Intentionally affixing a label bearing a "Made in America" inscription (or any
inscription having the same meaning) to a product sold in or shipped to the United
States, when the product was not made in the United States (see section 202 of
the Defense Production Act (Pub. L. 102-558));

(vi) Commission of an unfair trade practice as defined herein (see section
201 of the Defense Production Act (Pub. L. 102-558));

(vii) Delinquent Federal taxes in an amount that exceeds $3,000. See the criteria
at T3.2.2.7.A.3.b.(1)(b)(i)(B)(v) for when taxes are considered delinquent;

(viii) Knowing failure by the principal, until three (3) years after the final
payment on any FAA contract awarded to the contractor, to timely disclose to
FAA, in connection with the award, performance, or closeout of the contract or
a subcontract thereunder, credible evidence of -

(A) Violation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations found in Title 18 of the United
States Code;

(B) Violation of the civil False Claims Act (31 U.S.C. 3729-3733);

(C) Significant overpayment(s) on the contract, other than
overpayments resulting from contract financing payments; or

(ix) Commission of any other offense indicating a lack of business integrity or
business honesty that seriously and directly affects the present responsibility of
a Government contractor or subcontractor.

FAST Version 9/2020
CR 20-71
p. 27



(b) Indictment for any of the causes in paragraph (a) above constitutes adequate
evidence for suspension.

(c) The suspending official should upon adequate evidence also suspend a contractor
for any other cause of so serious or compelling a nature that it affects the present
responsibility of a Government contractor or subcontractor.

(3) Suspension Procedure.

(a) Notice of Suspension. If cause for suspension exists, the suspending official will
issue a notice of suspension to the contractor and any specifically named affiliates, if
applicable. No hearing is required prior to the imposition of suspension. The notice
must be sent by certified mail, return receipt requested, and must state:

(i) That the contractor has been suspended and that the suspension is based
upon an indictment or other adequate evidence that the contractor has
committed irregularities of a serious nature in business dealings with the
Government or seriously reflecting on the propriety of further Government
dealings with the contractor. The irregularities must be described in terms
sufficient to place the contractor on notice without disclosing the Government’s
evidence;

(i) That the suspension is for a temporary period pending the completion of the
investigation and such legal proceedings that may ensue;

(iii) The cause relied on for suspension (see Causes for Suspension);

(iv) The effect of the suspension on the contractor and affiliates;

(v) That within thirty (30) days after receipt of the notice, the contractor may
submit in person, in writing, or through a representative, information and
argument in opposition to the suspension, including any additional information

that raises a genuine dispute over material facts; and

(vi) That additional proceedings may be conducted to determine disputed
material facts unless:

(A) The action is based upon an indictment; or

(B) A determination is made, on the basis of Justice Department advice,
that the substantial interests in the Government in a pending or
contemplated legal proceeding based on the same facts as the suspension
would be prejudiced.

(b) Suspending Official’s Decision.
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(1) In actions that are based on an indictment, in which the contractor’s
submission does not raise a genuine dispute over material facts, or in which the
Department of Justice has denied additional proceedings to determine disputed
facts, the suspending officials decision must be based on the administrative
record, including any submission made by the contractor.

(i) In actions not based upon an indictment or actions in which the Department
of Justice has not denied additional proceedings, the suspending official may,
upon the contractor’s request, provide the contractor an opportunity to appear
informally with counsel, submit documentary evidence, present witnesses, and
confront any person the agency presents. At the discretion of the suspending
official, a transcribed record of the proceedings may be made and made available
at cost to the contractor upon request.

(4) Other Actions by the Suspending Official.

(a) Written Findings. The suspending official must make written findings of fact and
base the decision on the facts as found, together with any information and argument
submitted by the contractor and any other information in the administrative record.

(b) Suspending Official’s. The suspending official may modify or terminate the
suspension or leave it in force. However, a decision to modify or terminate a
suspension does not prevent any other agency from suspending or debarring the
contractor under the same facts or circumstances.

(5) Period of Suspension.

(a) Suspensions must be for a temporary period as stated in 3.a. (ii) above unless
otherwise terminated sooner by the CO. The CO must notify the Department of Justice
(DQJ) of the proposed termination of the suspension at least 30 days prior to the
expiration of the initial 12-month period to give DOJ an opportunity to request an
extension.

(b) If legal proceedings are not initiated within 12 months after the date of the
suspension notice, the suspension must be terminated unless an Assistant Attorney
General requests its extension, in which case it may be extended for another 6
months. In no event may a suspension extend beyond 18 months, unless legal
proceedings have been initiated within that period.

(6) Notices to Contractor/Affiliates. The suspending official must provide prompt written notice
of the decision to the contractor and any affiliates involved.

54 Notices to GSA and SAM Revised #2012 9/2020
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a. Notice to GSA. The appropriate CO, at the direction of the debarring/suspending official, will
provide GSA the information specified below within 5 working days after a debarment/suspension is
effective:
(1) The names and addresses of all contractors debarred, suspended, proposed for debarment,
or declared ineligible in alphabetical order, with cross-references when more than one name is
involved in a single action;

(2) The name and official acronym ("DOT-FAA") of the agency or other authority taking the
action;

(3) The cause for the action other statutory or regulatory authority;

(4) The effect of the action;

(5) The termination date for each listing;

(6) The DUNS No; and

(7) The name and telephone number of the point of contract for the action.
b. System for Award Management (SAM).

(1) GSA operates the web-based SAM. The "Exclusions” portion of the "Performance
Information™ capability includes the:

() Names and addresses of all contractors debarred, suspended, proposed for
debarment, declared ineligible, or excluded or disqualified under the
nonprocurement common rule, with cross-references when more than one name is
involved in a single action;

(b) Name of the agency or other authority taking the action;

(c) Cause for the action or other statutory or regulatory authority;

(d) Effect of the action;

(e) Termination date for each listing;

(f) DUNS No.;

(9) Social Security Number (SSN), Employer Identification Number (EIN), or other
Taxpayer Identification Number (TIN), if available; and

(h) Name and telephone number of the agency point of contact for the action.
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(2) For information about adding a contractor to SAM, the CO should contact the DOT
representative listed under the agency contacts on the SAM website.

65 Prohibition Against Contracting with Inverted Domestic Corporations Revised 16/2645 9/2020

a. To be eligible for a contract award, an offeror must represent it is not an inverted domestic
corporation or subsidiary as defined under the “Definitions” section below. Any offeror that cannot

so represent is ineligible for contract award.

b. Contracting Officers must rigorously examine known circumstances that would lead a reasonable
business person to question an offeror’s self-certification and, after consultation with legal counsel, take
appropriate action when that questionable self-certification cannot be verified.

c. Waiver. The FAA Administrator may waive the requirements of this Section if the FAA
Administrator determines in writing that a waiver is required in the interest of national security,
documents the determination, and reports it to Congress.

B Clauses

view contract clauses

C Forms

view procurement forms

FAST Version 9/2020
CR 20-71
p. 31


https://conwrite.faa.gov/
http://fast.faa.gov/PPG_Procurement_Forms.cfm

D Appendix 1 - Definitions Revised 16/2015 9/2020

"Adequate evidence" means information sufficient to support the reasonable belief that a particular act
or omission has occurred.

"Affiliates." Business concerns, organizations, or individuals are affiliates of each other if, directly or
indirectly:

(a) Either one controls or has the power to control the other, or

(b) A third party controls or has the power to control both. Indicia of control include, but are not
limited to, interlocking management or ownership, identity of interests among family members,
shared facilities and equipment, common use of employees, or a business entity organized
following the debarment, suspension, or proposed debarment of a contractor which has the same
or similar management, ownership, or principal employees as the contractor that was debarred,
suspended, or proposed for debarment.

"Agency,” as used in this subpart, means any executive department, military department or defense
agency, or other agency or independent establishment of the executive branch.

"Civil judgment” means a judgment or finding of a civil offense by any court of competent jurisdiction.
"Contractor," as used in this subpart, means any individual or other legal entity that:

(a) Directly or indirectly (e.g., through an affiliate), submits offers for or is awarded, or reasonably may
be expected to submit offers for or be awarded, a Government contract, including a contract for carriage

under Government or commercial bills of lading, or a subcontract under a Government contract; or

(b) Conducts business, or reasonably may be expected to conduct business, with the
Government as an agent or representative of another contractor.

"Conviction" means a judgment or conviction of a criminal offense by any court of competent jurisdiction,
whether entered upon a verdict or a plea, and includes a conviction entered upon a plea of nolo contendere.

"Debarment," as used in this subpart, means action taken by a debarring official to exclude a contractor
from Government contracting and Government-approved subcontracting for a reasonable, specified
period; a contractor so excluded is "debarred.”

"Debarring official" means:

(a) An agency head; or
(b) A designee authorized by the agency head to impose debarment.
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“Deed” means a legal document conveying title to a property. The most common types of deeds, in order
of most protection afforded to the Government, are:

(a) "General Warranty Deed"- A type of deed in which the grantor fully warrants good, clear title
to the premises, meaning that the title is valid and the property is clear of any liens. This is used
in most real estate deed transfers, as a general warranty deed offers the greatest protection of
any deed. Some states have an official form in the state’s laws, commonly known as a statutory
warranty deed, where the warranties are implied and are not stated within the lease.

(b) "Specialty Warranty Deed"- Also called a limited warranty deed, is a type of deed that covers
only claims incurred while the grantor has title — not any that arose before the grantor owned
the property. A specialty warrant deed is often used when the grantor sells property acquired
through foreclosure.

(c) "Bargain and Sale Deed"- A type of deed wherein the grantor warrants that he/she has title to
the property but does not quarantee that the property is free from claims. These are most
common when property is transferred pursuant to a foreclosure, tax sale, or settlement of the
estate of a deceased person.

(d) “Quit Claim Deed” — A type of deed wherein the grantor makes no warranties. The grantor
transfers whatever ownership interest he/she has in a particular property. The deed does not
guarantee anything about what is being transferred. This is the least secure type of deed.

"Excluded Parties List" means a list compiled, maintained and distributed by the General Services
Administration (GSA) containing the names and other information about parties debarred, suspended, or
voluntarily excluded under the Nonprocurement Common Rule or the Federal Acquisition Regulation,
parties who have been proposed for debarment under the Federal Acquisition Regulation, and parties
determined to be ineligible.

"Indictment™ means indictment for a criminal offense. An information or other filing by competent
authority charging a criminal offense must be given the same effect as an indictment.

"Ineligible," as used in this subpart, means excluded from Government contracting (and subcontracting,
if appropriate) pursuant to statutory, Executive order, or regulatory authority other than this regulation and
its implementing and supplementing regulations; for example, pursuant to the Davis-Bacon Act and its
related statutes and implementing regulations, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh- Healey Public Contracts Act, the Buy American Act,
or the Environmental Protection Acts and Executive orders.

“Inverted Domestic Corporation” means a foreign incorporated entity that meets the definition of an
inverted domestic corporation under 6 U.S.C. 395(b) applied in accordance with the definitions of 6 U.S.C.
395 (c).

"Legal proceedings” means any civil judicial proceeding to which the Government is a party or any
criminal proceeding. The term includes appeals from such proceedings.
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"Nonprocurement Common Rule" means the procedures used by Federal Executive Agencies to suspend,
debar, or exclude individuals or entities from participation in nonprocurement transactions under
Executive Order 12549. Examples of nonprocurement transactions are grants, cooperative agreements,
scholarships, fellowships, contracts of assistance, loans, loan guarantees, subsidies, insurance, payments
for specified use, and donation agreements.

"Preponderance of the evidence™ means proof by information that, compared with that opposing it, leads
to the conclusion that the fact at issue is more probably true than not.

"Suspending official” means:
(a) An agency head; or
(b) A designee authorized by the agency head to impose suspension.

"Suspension,” as used in this subpart, means action taken by a suspending official under 9.407 to
disqualify a contractor temporarily from Government contracting and Government-approved
subcontracting; a contractor so disqualified is "suspended."

"Unfair trade practices,” as used in this subpart, means the commission of any or the following acts by a
contractor:

(a) A violation of Section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) as determined by the
International Trade Commission.

(b) A violation, as determined by the Secretary of Commerce, of any agreement of the group
known as the "Coordination Committee" for purposes of the Export Administration Act of 1979
(50 U.S.C. App. 2401, et seq.) or any similar bilateral or multilateral export control agreement.

(c) A knowingly false statement regarding a material element of a certification concerning the
foreign content of an item of supply, as determined by the Secretary of the Department or the
head of the agency to which such certificate was furnished.
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T3.2.3 - Cost and Price Methodology Revised 1012007

A Cost and Price Methodology

1 Proposal Analysis Revised 16/2019 9/2020

The procurement team is responsible for evaluating proposals using the methods of price and cost analysis
appropriate to the procurement. Price and cost analysis are used to determine if prices or costs are
allowable, reasonable and realistic. The CO is responsible for determining whether contract prices are fair
and reasonable. The CO may use one or more cost and pricing methodologies described in this section
based on the complexity and type of acquisition. The complexity and circumstances of each acquisition
should determine the level of detailed analysis required.

The data used to perform cost or price analysis should be the most current available data. Use of non-
current data should be (i) documented as to why more current data was not used or available, and (ii)
adjusted if applicable to reflect the purchasing power of the dollar over time. At a minimum, if the data is
two or more years old, explain why the older data (escalated to the current year) is adequate for use in
determining fair and reasonable pricing. For example, a real property acquisition may only require pricing
analysis while a single source complex major systems acquisition may require certified cost or pricing
data, cost, and pricing analysis.

a. Certified Cost or Pricing Data and Information Other Than Certified Cost or Pricing Data.
(1) Definitions.

(a) Certified Cost or Pricing Data. This is cost or pricing data where the offeror
certifies as to the accuracy, completeness and currency of the data as of a specific date
before execution of the contract action. This includes all facts that prudent buyers and
sellers would reasonably expect to affect price negotiations significantly. Cost or
pricing data are factual, not judgmental; and are verifiable. Certified cost or pricing data
found to be inaccurate, incomplete, or noncurrent as of the date of the action allow the
Contracting Officer (CO) to adjust the contract price related to the defective data. For
real property acquisitions, certified cost or pricing data is not required.

(b) Information other than certified cost or pricing data. This is pricing data, cost data,
and judgmental information necessary for the CO to determine a fair and reasonable price
and/or to determine realism. Such data may include the identical types of data as certified
cost or pricing data, but without the certification. The data may also include any
information reasonably required to explain the offeror’s estimating process, including,
but not limited to-

(i) The judgmental factors applied and the mathematical or other methods used in
the estimate, including those used in projecting from known data; and

(ii) The nature and amount of contingencies included in the proposed price.
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(2) Types of Information and Evaluation Method. The CO may require information to support
proposal analysis in any of the following degrees of detail:

(a) No cost data, in which case a price analysis is conducted;

(b) Information other than certified cost or pricing data, in which a price analysis and
cost analysis appropriate to the data and information submitted are conducted; or

(c) Certified cost or pricing data, where the offeror certifies to the accuracy,
completeness and currency of the data and both price and cost analyses are conducted.

(3) Decision to Require Data. A Contracting Officer (CO) has the discretion to determine the
level of cost or pricing data required to ensure prices are fair and reasonable. Cost and pricing
data should be requested only when the CO does not have reasonable assurance that costs or
prices are fair and reasonable based on price analysis. When deciding the extent to which cost
and pricing data may be required, the CO should consider the cost and schedule burden on the
contractor to provide the information.

(a) When the CO determines adequate price competition exists, certified cost or pricing
data must not be requested in accordance with Policy 3.2.3.2.

(b) Adequate price competition may exist when:

(i) Two or more responsible offerors competing independently submit priced
offers responsive to FAA's expressed requirement;

(il) There was a reasonable expectation, based on market research or other
assessment, that two or more responsible offerors competing independently
would submit priced offers responsive to the screening information request's
expressed requirement, although only one offer is received from a responsible
responsive offeror; or

(iii) Price analysis clearly demonstrates that the proposed price is reasonable
compared to current or recent prices for the same or similar items purchased in
comparable quantities, and under comparable terms and conditions under
contracts that resulted from adequate price competition.

(c) If the CO determines that the level of competition does not support the determination
of price reasonableness, or the offeror's price cannot be determined to be reasonable from
price analysis according to T3.2.3.A.1.be. below, then the CO must require certified cost
or pricing data or information other than certified cost or pricing data to the extent
necessary to support a determination of a fair and reasonable price (Policy 3.2.3.2). The
CO within his or her discretion may, based on price analysis alone, determine that an
offeror’s price is not fair and reasonable without requesting additional cost data.
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(d) In situations where adequate price competition does not exist, the decision to require
certified or information other than certified cost or pricing data and the level of data
required should be based on the specific circumstances of the procurement taking into
account the factors described in subparagraph (4) "Factors to Consider™ below.

(4) Factors To Consider.

(a) The CO has the flexibility to determine:

(i) Whether or not to require cost or pricing data;
(if) To what degree or level of detail data should be requested; and
(iii) Whether or not the data should be certified, except for situations where

adequate price competition exists (and the CO must not require certified cost or
pricing data).

(b) The CO may consider the following factors to determine the appropriate data
requirement:

(i) Recent Pricing Data. Availability of information on prices for the same or
similar goods or services procured on a competitive basis.

(ii) Degree of Competition Attained. Level to which competitive market forces
can be expected to influence submission of reasonable prices.

(iii) Uncertainty of the Market Place. How volatile market prices or technological
changes may impact vendor prices or costs.

(iv) Availability of Independent Cost Estimate/Data. The degree of confidence
the CO has in the internal estimate or other data which would provide an effective
means to objectively evaluate proposed costs or prices.

(v) Technical Complexity of Procurement. The degree to which developmental
effort or technical complexity is inherent in the requirement.

(vi) Contract Type. The degree to which the decision of contract type mitigates
the risk to the agency.

(5) Requirement for Certified Cost or Pricing Data. For products, services, and construction
contracts, wM/hen certified cost or pricing data are necessary, AMS Clauses 3.2.2.3-38,
Requirements for Certified Cost or Pricing Data or Other Information, and 3.2.2.3-39,
Requirements for Certified Cost or Pricing Data or Other Information — Modifications, must be
inserted in the SIR. The clauses require the contractor to submit the information contained in
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the Appendix 1 "Instructions for Submitting Certified Cost/Price Proposals for Supplies,
Services, or Construction\When-Certified-Cost-or-Pricing-Data-are-Reguired."

(6) Requesting Information. When requesting information other than certified cost or pricing
data, the information should be limited to the extent necessary to determine price
reasonableness and/or cost realism. The level of detail and format of the data requested will
be determined by the CO. In the case of a single-source contract, no one may request any type
of cost or price information from the vendor until the single-source justification is fully
executed. Generally this will be a modified version of information requested in subparagraph
(5), "Requirement for Certified Cost or Pricing Data" above.

(7) Subcontracts. Contractors are required to submit certified or information other than cost or
pricing data for proposed subcontracts or subcontract modifications only when necessary to
determine the reasonableness of the proposed contract or subcontract price, including negotiated
final pricing actions. The contractor is responsible for performing cost or price analysis when
determining price reasonableness on subcontract proposals and for submitting the subcontract
cost or pricing data if requested by the CO.

be. Price Analysis. Price analysis is a process of examining and analyzing a proposed price without
evaluating separate cost elements and proposed profit/fee. Price analysis is the most commonly used
method of proposal analysis and must be performed on all eontractor-offeror proposals (Policy 3.2.3.2).
Even when cost analysis is performed to evaluate individual cost elements of a contractor's proposal,
some form of price analysis is needed to ensure that the proposed price is fair and reasonable. There
are several techniques that may be used in performing price analysis:

(1) Comparison of proposed prices received in response to the screening information request;

(2) Comparison of prior proposed prices and contract prices with current proposed prices for the
same or similar end items and services in comparable quantities;

(3) Application of rough yardsticks (such as dollars per pound, per square foot,—or per
horsepower, or other units) to highlight significant inconsistencies that warrant additional pricing
inquiry;

(4) Comparison with competitive published catalogs or lists, published market prices or
commodities, similar indexes, and discount or rebate arrangements;
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(5) Comparison of proposed prices with independent cost estimates; ané

(6) Comparison of comparable real property from multiple listing services actual sales or

appraisals; and

(76) Ascertaining that the price is set by law or regulation.
cd. Cost Analysis.

(1) Cost analysis is the review and evaluation of the separate cost elements and proposed
profit/fee of an offeror's proposal. The CO will determine whether cost analysis is appropriate.
Cost analysis is not required to evaluate established catalog or market prices, prices set by law
or regulation, real property acquisitions, and commercial items. If there are significant
disparities in proposed prices, a limited form of cost analysis may be used to investigate the
cause of the disparities. Cost analysis involves examining data submitted by the contractor and
the judgmental factors applied in projecting estimated costs. Cost analysis also includes:

(a) Verification that the contractor's cost submissions are according to disclosed cost
accounting procedures;

(b) Comparisons with previous costs; and
(c) Forecasts of future costs based on historical cost experience.

(2) Cost analysis is used to determine cost reasonableness when a fair and reasonable price
cannot be determined through price analysis alone, and/or the agency needs an understanding
of the cost buildup of the proposal to verify cost realism. The data required to perform the cost
analysis should be limited to those cost elements that are necessary to ensure a fair and
reasonable, and if necessary, a realistic price determination.

(3) Cost analysis involves the following techniques and procedures:
(a) Verification of cost or pricing data and evaluation of cost elements, including
indirect and direct costs. Proposed material direct costs should be examined for

quantity, type, and price;

(b) Evaluating the effect of the offeror's current practices on future costs;

(c) Comparison of the costs proposed by the offeror with historical and actual costs,
and previous cost estimates for the same or similar items;

(d) Analysis of the contractor's evaluation in determining the reasonableness of the
subcontract costs;
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(e) Verification of the offeror's proposed cost to ensure that it reflects cost realism and
reasonableness; and

(f) Review to determine whether any cost or pricing data that is necessary to make the
contractor's proposal accurate, complete, and current has been submitted or identified in
writing.

d. Supplemental Proposal Analysis Considerations

The following supplemental proposal analysis considerations are not applicable to real property
transactions:

(1) e-_Field Pricing Support.

Field pricing support is independent support intended to give the CO a detailed analysis and
report of the contractor's cost proposal or other areas related to contract

pricing. Field pricing support personnel include, but are not limited to, COs, auditors, price
analysts, quality assurance personnel, and engineers. The CO may request field pricing
support when necessary.

(2) £ Pre- and Post-Award Audits.

(a) The CO —coordinates with Cost/Price Analysis Services (AAP-500) to request all pre-
award/post-award audits on all cost reimbursement contracts (including task orders and
contracts with reimbursable CLINs over 15% of the total contract value) estimated to exceed
$100 million (including all options or ceiling amounts). AAP-500 will initiate any pre-award
or post award audit requests with DCAA or other audit firms to provide audit support services.
The FAA also requests audits on at least 15% of all cost reimbursement contracts under $100
million (Policy 3.2.3.3). AAP-500 is responsible for making a determination as to which cost
reimbursement contracts under $100 million will require an audit. It is always within the CO’s
discretion to request an audit of a contract. If AAP-500 determines not to obtain an audit on a
cost reimbursement contract, AAP-500 will document their rationale for AAP-500 files. At
the discretion of the CO, audits may also be requested on other types of contracts.

(b) Program offices fund required pre- and post-award audits, except incurred cost audits, which
are currently funded by AAP-500. Cost/Price

Analysis Services (AAP-500) tracks and manages requested and completed

audits. Although Defense Contract Audit Agency (DCAA) provides audit support for
civilian agencies, FAA may also obtain support from other public or private audit
organizations as necessary.

(c) The CO should appropriately scope audit requests considering the nature of the
procurement, data to be reviewed, recent audits, and the contractor to be

audited. Cost/Price Analysis Services (AAP-500) can advise the CO about scoping the
request. Audits may cover one or more of the following:

FAST Version 9/2020
CR 20-71
p. 41



Pre-award

a. Pre-award survey (new contract)
b. Proposal audit (full or selected portions)
c. Forward pricing rates or billing rates
d. Rate verification (direct and indirect)
e. Cost Accounting Standards compliance review
f. Cost accounting system adequacy (labor, indirect and other direct cost systems)
g. Earned value management system audit
h. Contractor purchasing system review
i. Billing system review
. Estimating system review
k. Information technology system review
I. Material management and accounting system review
m. Basis of estimate
n. Bill of material and long lead items
Post-award
a. Proposal for contact modification
b. Defective pricing
c. Incurred cost
d. Invoice reviews for allowability or improper payment
e. Claims and request for equitable adjustment
f. Final price submission
g. Termination
h. Closeout

(d) The CO should use good business judgment consistent with applicable AMS guidance when
deciding whether to obtain audits. If a CO decides not to obtain an audit, the file should be
documented with a rational basis as to why the audit was not obtained. The cost of the audit
compared to the expected payback should also be considered.

(3) Defective Pricing.

(a) Defective certified cost or pricing data is data which was provided to FAA in support of a
proposal and which was not current, accurate, or complete. It may only occur when certified
cost or pricing data is provided. If, before agreement in price, the CO learns that any certified
cost or pricing data the contractor provided are inaccurate, incomplete, or not current, the
contractor is notified immediately to determine if the defective data increase or decrease the
contract price. The CO then negotiates using any new data submitted or making allowance for
the incorrect data.

(b) If, after award, certified cost or pricing data are found to be inaccurate, incomplete, or
noncurrent as of the date of agreement, the CO should give the contractor an opportunity to
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support the accuracy, completeness, and currency of the questioned data. In addition, the CO
may obtain an audit to evaluate the accuracy, completeness, and currency of the data. The
contractor should reimburse FAA for any payments issued based on defective cost or pricing
data during the contract period. The reimbursement should include the amount identified by the
CO including profit or fee and interest accrued from the date of the payment. If defective pricing
is determined to exist, this fact should be noted in future past performance evaluations.

(c) If a contractor and subcontractor submitted certified cost or pricing data, the CO has the
right, under the clause prescribed in the contract to reduce the contract price if it significantly
increased due to contractor submitted defective data. This right applies whether the data
supported subcontractor cost estimates or firm agreements between subcontractors and
contractors. In order to afford an opportunity for corrective action, the CO should give the
contractor reasonable advanced notice before determining to reduce the contract price when:

(i) A contractor includes defective subcontract data in arriving at the price but later
awards the subcontract to a lower priced subcontractor (or does not subcontract for
work). Any adjustment in the contract price due to defective subcontract data is
limited to the difference, plus applicable indirect cost and profit/fee, between the
subcontract price used for pricing the contract and either the actual subcontract or the
actual cost to the contractor.

(if) Under cost-reimbursement contracts and fixed price incentive contracts, payments
to subcontracts that are higher than they would be had there been no defective
subcontractor cost or pricing data will be the basis for disallowance or non-recognition
of costs.

(4) Profit/Fee Analysis.

(a) When price analysis techniques are sufficient to ensure a fair and reasonable price,
analysis of profit/fee is not appropriate.

(b) When cost analysis is required for price negotiation, profit/fee is analyzed.

1. Profit/fee should be analyzed with the objective of rewarding contractors for:
(i) Financial and other risks they assume;
(ii) Resources they use; and
(iii) Organization, performance, and management capabilities they employ.

2. Consideration should be given to the:
(i) Ratio of indirect costs to direct costs;
(1) Extent of subcontracting;
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(i1i1) Complexity of materials requirements; and
(iv) Commitment of capital investments to contract performance.

(c) For the purposes of establishing a negotiation position the CO may use some structured
method (e.g. agency-mandated weighted guidelines) for determining the profit/fee appropriate
for the work to be performed. The CO is encouraged to establish a structured mechanism under
cost reimbursable contracts which relates performance to fee amounts earned.

(5) Cost and Price Realism.

(a) The purpose of realism analysis is to ensure that proposed prices are not so low such that
contract performance is put at risk from either a technical and/or cost perspective. It is separate
from analyses performed to determine cost or price reasonableness. Realism analysis determines
whether an offeror’s proposed costs and/or prices:

1. Are realistic for the work to be performed;

2. Reflect a clear understanding of the requirements; and

3. Are consistent with the various elements of the offeror's technical proposal.
(b) Cost Realism.

1. Cost realism analysis is an objective process of identifying the specific elements of a
cost estimate or a proposed price and comparing those elements against reliable and
independent means of cost measurement.  This analysis judges whether or not the
estimates under analysis are verifiable, complete, and accurate, and whether or not the
offeror’s estimating methodology is logical, appropriate, and adequately explained. This
verifies that the cost or prices proposed fairly represent the costs likely to be incurred for
the proposed services under the offeror's technical and management approach.

2. Cost realism analysis is used for analysis of proposed costs on cost reimbursement
contracts, competitive fixed-price incentive contracts, and may also be used on time and
material contracts, and, if necessary, on competitive fixed price contracts.

3. Cost realism analysis determines whether proposed costs may be overstated or
understated with respect to performing SIR requirements using the contractor’s unique
and described methods in the cost and technical proposals. The offeror’s Most Probable
Cost (MPC) is determined by adjusting each offeror’s proposed cost, and fee when
appropriate, to reflect any additions or reductions in cost elements to realistic levels based
on the results of the cost realism analysis.

4. The MPC may differ from the proposed cost and should reflect the Government’s
best estimate of the cost of any contract that is most likely to result from the offeror’s
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proposal. The MPC, not the proposed cost, is used for purposes of evaluation to
determine the best value.

5. Cost Realism Evaluation Steps:

(i) Obtain other than certified cost or pricing information from the offeror,
including detailed proposal breakdown by cost element and the associated basis
of estimates (BOEs) for work to be performed.

(i1) Obtain cost realism analysis support from designated member(s) of the
acquisition team. The technical cost realism acquisition team member(s)
review the SIR requirements, and each offeror’s technical and cost proposal, to
ensure the cost proposal reflects the costs required to accomplish the work
through the unique methods and approaches identified in the offeror’s technical
proposal. The technical cost realism reviewer determines which direct labor
hours and other direct costs should be adjusted up or down and by what amount.
This includes a review of material direct costs (including types and quantities
of material proposed).

(iii) The reviewer provides a cost realism analysis to the cost evaluation team.
NOTE: The technical cost realism reviewer must not be a member of the
technical evaluation team unless the technical evaluation has been completed,
reviewed, and signed. This is necessary to avoid any potential bias in the
technical evaluation related to information in the cost proposal.

(iv) Obtain information from Government sources related to contractor direct
and indirect rates, i.e. Forward Pricing Rate Agreements or Recommendations
(FPRA/FPRRs).  Revise the offeror’s proposed rates to reflect the
Government’s expectation of final rates, as appropriate.

(V) Determine each offeror’s Most Probable Cost using the cost realism analysis
and any indirect rate revisions to adjust the proposed costs. Include fee
adjustments as appropriate for changes in estimated costs. The MPC represents
the costs most likely to be incurred by the offeror in performance of the effort.
Use the offeror’s MPC for best value analysis.

(c Price Realism.

1.Price Realism analysis is an objective process that focuses on the proposed price and
performance risks. Price realism is used when requirements may not be fully understood
by the offeror, there are quality concerns, or past experience indicates that contractors’
proposed prices have resulted in quality or service shortfalls.

2. Price realism may be used for price proposal analysis on competitive fixed-price
contracts.

FAST Version 9/2020
CR 20-71
p. 45



3. Unlike in cost realism analysis, the offeror’s proposed price is not adjusted for the
Most Probable Cost. The focus is on the price and the ability of the offeror to perform
the contract requirements for the proposed price, not the individual cost elements.

4. Results of the analysis may be used in performance risk assessments and
responsibility determinations.

5. Price Realism Evaluation Steps:

(i) Obtain price information from the offeror, but no cost data is provided.

(i) Obtain information from Government or industry sources that can be used
for price realism determination such as:

=

€.

f.

Comparison to the IGCE;

Published catalog prices;

Previous contract prices for similar items in similar quantities
procured on a competitive basis;

Published fully burdened labor rates appropriate to proposed labor
categories and geographic location;

Published price indices such as Global Insight for escalation
factors; and

Other methods of price analysis as described in T.3.2.3.A.1.€b.

(iii) Obtain analysis support from the acquisition team related to the offeror’s
understanding of technical requirements, past performance, and financial

capability.

(iv) Document the price realism analysis and its conclusion. If the analysis
indicates proposed prices may be unrealistic, the CO may determine that
additional analysis, including cost realism, is required. Information other than
certified cost and pricing data would be requested to support additional

analysis.

For either price realism or cost realism analyses for fixed-price

contracts, do not adjust the offeror’s proposed price.

(d)Realism Analysis and Risk. A practical example of the need for realism analysis is the
tendency of some contractors to "buy-in" to a contract award. "Buying-in" refers to an offeror
submitting an offer below anticipated contract costs. Contractors may "buy-in" for purely
business reasons or may expect to recover losses through an increase of the contract price after
award or through receiving follow-on contracts at artificially high prices. Buying-in may
decrease competition or result in poor contract performance. The CO should minimize the
opportunity for buying-in through the following appropriate actions:

1. Use cost analysis in evaluating proposals for follow-on contracts and change

orders;
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2. Price contract options for additional quantities together with the firm contract
quantity, that equal program requirements;

3. Develop an estimate of the proper price level or value of the products supphes-or
services to be purchased; and

4.  Verify that contract type and price are consistent with the uncertainty and risk to
FAA and contractor while at the same time providing the contractor with the greatest
incentive for efficient and economical performance.

The foregoing does not mean that the CO should refuse to award a contract when a buy-in is
apparent. The CO should evaluate the attendant risks of costs escalating out of control or the
contractor not being able to successfully complete performance. For cost-reimbursable contracts,
an award based on an unreasonably low cost would represent a significant risk to the agency
because the final price paid by the Government is based on incurred costs. For fixed-price
contracts, the cost risk is on the contractor, but an unrealistically low price could create
performance risks resulting in poor performance or default. FAA reserves the right to make an
informed judgment and decide whether to award or not based on downstream consequences
emanating from potential change orders, etc.

(e) Evaluation Criteria and Realism Analysis. When using realism analysis in evaluating offers
for contract award, the SIR should state that cost realism or price realism may be used as part of
the evaluation process and define how the analysis will be considered. Fixed-price contracts
may reserve the right to perform realism analysis only if the CO determines it is necessary based
on proposed prices.

(6) Unbalanced Offer. Offeror proposals should be analyzed to determine whether they are
unbalanced with respect to prices or separately priced line items. This is particularly important
when evaluating the prices for options in relationship to the prices for the basic requirements.
An offer is mathematically unbalanced if it is based on prices which are significantly less than
the cost of some contract line items and significantly overstated in relation to cost for others.
An offer is materially unbalanced if it is mathematically unbalanced and if there is reasonable
doubt that the offer would result in the lowest overall cost to FAA (even though it is the lowest
evaluated offer); or the offer is so grossly unbalanced that its acceptance would be tantamount
to allowing an advance payment. Offers that are materially unbalanced may be rejected.
Depending on the nature of the procurement, price analysis or cost analysis should be used in
determining whether offers are materially unbalanced.

2 Independent Government Cost Estimate Revised 42016 9/2020

a. Purpose of an IGCE
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(1) An independent Government cost estimate (IGCE) is an internal Government estimate,
supported by factual or reasoned data and documentation, describing how much FAA could
reasonably expect to pay for needed real property, product supphes-or services. It serves as:

(a) The basis for reserving funds for the procurement action;
(b) A method for comparing cost or price proposed by offerors;

(c) An objective basis for determining price reasonableness when only one offer is
received in response to a solicitation; and

(d) A means of detecting offeror buy-ins and identifying unbalanced prices.

(2) The CO must ensure, through cost and/or price analysis, that the final price is fair and
reasonable for all acquisitions (Policy 3.2.3). One of several techniques in performing price
analysis is comparison of the proposed prices with an IGCE. Its primary objective is to provide
the CO with an unbiased, realistic cost estimate for proposed supphesproducts, services, and
construction.

(3) A well-supported IGCE is a valuable tool for price negotiations, especially in the case of a
single source acquisition. Clearly defined and supported cost elements such as labor, overhead,
and travel enable FAA to make informed negotiation decisions. A well-reasoned IGCE helps
FAA to verify completeness of offeror or contractor’s cost proposals.

b. Applicability. An IGCE is required for procurement actions over $150,000 (or for any lower dollar
value procurement action when the CO determines it necessary) (Policy 3.2.1.2.4), except for:

(1) Modifications to exercise priced options;
(2) Incremental funding modifications;

(3) Delivery orders for priced supphies—products or services under indefinite delivery
contracts;

(4) Acquisition of real property (i-e—tand,—space,—or—interest-thereinfor a site-specific
requirement for land or antenna/equipment space, where the location of NAS equipment is
(1) necessary to the functionality of the NAS, and (2) of continued criticality to the NAS or

mission of the FAA:; or for operational facilities that house equipment and/or personnel that

(5) Supplies or services with prices set by law or regulation.
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c. Responsibility for Preparation.

(1) The program office is responsible for the IGCE. Non-Government personnel (excluding
any personnel of potential offerors) may support a program official in preparing the IGCE.
Because the IGCE is procurement sensitive, access to it must be on a need to know basis. The
IGCE must be signed and dated by the Government preparer.

(2) The IGCE must not be based on information furnished solely by a potential offer that may
be considered for award, or based on an offeror’s cost/price proposal after receipt of offers.

d. When to Submit. An IGCE should accompany the procurement request package. The IGCE
becomes part of the official contract file documentation.

e. Proper Marking. Each IGCE must be designated and marked, “FOR OFFICIAL USE
ONLY.”

f. Commercial and Neneemplex-Simplified Procurement Actions. Published price lists, catalog prices,
historical prices, General Services Administration (GSA) schedule prices, or market survey prices
may suffice for an IGCE involving standard commercial materials, supphiesproducts, equipment, real
property related services, and noncomplex services readily available in the commercial market. Lump
sum estimates for commercial and noncomplex supphies-products, and-services, and real property
related services do not break down the estimate into various cost elements. An IGCE for commercial
and noncomplex products,-and- services, and real property related services may entail determining the
market value of an item,- er-service, or real property related service and using that as the basis for the
IGCE, documenting the research, and then furnishing this information to the CO.

g. Differences Between Proposal Price and IGCE. When there are differences greater than 15%
between the price of the offer proposed for award and the IGCE, the CO should notify the program
official for appropriate remedial actions.

h. Detailed and Lump Sum Estimates and IGCE Structure. The complexity of an IGCE depends on the
nature and dollar value of the requirement, and an IGCE could be a detailed cost estimate or a lump
sum estimate. Detailed estimates encompass an analysis and estimation for individual cost elements
(i.e., direct labor, material, overhead, other direct costs, general and administrative expense, and profit).
In contrast, the lump sum estimate projects cost or price on a “bottom line” basis. Lump sum estimates
may be useful when the price of an item or service or real property acquisition can be determined
without examining individual cost elements, such as when acquiring commercial items_or land. -The
program official determines whether the IGCE should be developed as a lump sum estimate, detailed
cost estimate, by contract line item number (CLIN), or by work breakdown structure (WBS). The
structure used for the IGCE should track directly to the proposed CLIN structure used in the SIR to
allow for valid comparisons in proposal cost and price analyses.

i. Cost Estimates by Work Breakdown Structure (WBS). Cost estimates by WBS provide detailed cost
estimates for each activity in the WBS and may include vendor quotes or catalog prices for materials
and engineering labor estimates.
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J- Market Research and Analysis. Market research and analyses may be used to collect current cost
information.

k. Cost Estimation.

(i) Cost estimation is a field of practice that can be simple to complex, depending on the
requirement. Cost estimation methods for major system, facilities, and equipment acquisitions
are complex and require defined requirements, extensive market research

and expert assistance.

(it) Different approaches are used to make cost estimates. The cost estimator decides the
appropriate approach and it will vary depending on the requirement, amount of data that the
estimator has about the item or service to be estimated and the time frame for completion of the
estimate. There are five terms used within the cost analysis community to describe the usual
methods of developing estimates: analogy, parametric, expert opinion, engineering and actual
cost (extrapolation). There are many Government and private sector publications, models, and
tools available on cost estimation. Listed below are several resources available for estimating
costs:

DoD Contract Pricing Reference Guide VVolume I: Chapter 6.1 and Chapter 1.1
NASA Parametric Cost Estimating Handbook

U.S. Army Cost Analysis Manual

NASA Cost Estimating Handbook

(iii) Detailed information on elements included in a Cost Estimate and a template for preparing
an IGCE are available in the Appendix, Appendices 2 and 3.

3 Cost Accounting Standards Revised #2618 9/2020

a. Applicability. Full or modified cost accounting standards (CAS) coverage, as appropriate, applies
to all cost-type contracts and subcontracts. Categories of contracts and subcontracts exempt from
all CAS requirements include:

(1) Negotiated contracts and subcontracts not in excess of $2,000,000. For
purposes of this arrangement, an order issued by one segment to another must be treated
as a subcontract (Policy 3.2.3.5);

(2) Contracts and subcontracts with small businesses;
(3) Contracts and subcontracts with foreign governments or their agents or

instrumentalities or (insofar as the requirements of CAS other than 9904.401 and
9904.402 are concerned) any contract or subcontract awarded to a foreign concern;
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(4) Contracts and subcontracts in which the price is set by law or regulation;

(5) Firm fixed price and fixed-price with economic price adjustment (provided that the
price adjustment is not based on actual costs incurred), time-and- materials, and labor-
hour contracts and subcontracts for acquisition of commercial items;

(6) Contracts or subcontracts of less the $7.5 million, provided that at the time of award
the business unit of the contractor or subcontractor is not currently performing any CAS-
covered contracts or subcontracts at $7.5 million or greater;

(7) Contracts and subcontracts to be executed and performed outside the United
States, its territories, and possessions; ané

(8) Contracts for real property; and

(98) Firm-fixed-price contracts or subcontracts awarded on the basis of adequate price
competition without submission of cost or pricing data.

b. Contract Requirements. A CAS-covered contract may be subject to either full or modified
CAS coverage.

(i) Modified CAS coverage applies to contractor business units that received less than $50 million
in net CAS-covered awards in the immediately preceding cost accounting period. Modified CAS
coverage only requires that the business unit comply with the following standards:

a. 401, Consistency in Estimating, Accumulating and Reporting Costs

b. 402, Consistency in Allocating Costs Incurred for the Same Purpose

c. 405, Accounting for Unallowable Costs

d. 406, Cost Accounting Period
(ii) Full CAS coverage requires the business unit (as defined in CAS 410-30(a)(2)) comply with
all of the CAS in effect on the contract award date, or if required to submit certified cost or pricing
data, on the date of the certification, as well as any CAS (or modifications) which become

applicable in the future. Full CAS coverage applies to contractor business units that:

a. Received a single CAS-covered contract award, including option amounts, or $50
million or more; or

b. Received $50 million or more in CAS-covered contract awards during the immediately
preceding cost accounting period.
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c. CAS Administration. The cognizant CO will perform CAS administration for all contracts in a business
unit notwithstanding retention of other administration functions by another CO. Within 30 days after the
award of any new contract or subcontract subject to CAS, the CO, contractor, or subcontractor making
the award should request the cognizant CO to perform administration for CAS matters. This is one of the
duties of the Financial Administrative Contracting Officers (FACO) for those contractors who are under
the cognizance of the FAA.

d. Waiver. In some instances, contractors or subcontractors may refuse to accept all or part of the
requirements of AMS Clauses 3.2.3-2, Cost Accounting Standards, and 3.2.3-3, Disclosure and
Consistency of Cost Accounting Practices. If the CO determines that it is impractical to obtain the
materials, supplies, or services from any other source, the CO should prepare a request for waiver.

e. Responsibilities.

(1) The CO is responsible for determining when a proposed contract may require CAS coverage
and for including the appropriate notice in the screening information request. The CO ensures
that the offeror has made the required certifications and that required Disclosure Statements are
submitted.

(2) The CO should not award a CAS-covered contract until the FACO has made a written
determination that a required Disclosure Statement is adequate unless, in order to protect FAA
interest, the CO waives the requirement for an adequacy determination before award. In this
event, a determination of adequacy should be required as soon as possible after the award.

(3) The cognizant auditor is responsible for conducting reviews of Disclosure
Statements for adequacy and compliance.

(4) The cognizant FACO is responsible for determinations of adequacy and compliance of the
Disclosure Statement.

f. Determinations.

(1) Adequacy Determination. The contract auditor will conduct an initial adequacy review of a
Disclosure Statement to ascertain whether it is current, accurate, and complete and will report
the results to the cognizant FACO. The FACO will determine whether or not it adequately
describes the offeror's cost accounting practices, based on the recommendation of the auditor. If
the FACO identifies any areas of inadequacy, the FACO should request a revised Disclosure
Statement. If the Disclosure Statement is adequate, the FACO should notify the offeror in
writing, with copies to the auditor and FACO. The notice of adequacy should state that a
disclosed practice will not, by virtue of such disclosure, be considered an approved practice for
pricing proposals or accumulating and reporting contract performance cost data. Generally, the
FACO should furnish the contractor notification of adequacy within 30 days after the Disclosure
Statement has been received by the FACO.

(2) Compliance Determination. After the notification of adequacy, the auditor must conduct a
detailed compliance review to determine whether or not the disclosed practices comply with cost
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principles and the CAS and will advise the CO of the results. The CO should take action
regarding noncompliance with CAS. The CO may require a revised Disclosure Statement and
adjustment of the prime contract price or cost allowance. Noncompliance with cost principles
should be processed separately, in accordance with normal administrative practices.

g. Subcontractor Disclosure Statements.

(1) When FAA requires determinations of adequacy, the FACO cognizant of the subcontractor
will provide such determination to the FACO cognizant of the prime contractor or next higher
tier subcontractor. FACO's cognizant of higher tier subcontractors or prime contractors sheuld
cannot petreverse the determination of the FACO cognizant of the subcontractor.

(2) The agency head may determine that it is not practical to secure the Disclosure Statement,
although submission is required, and authorize contract award without obtaining the Statement.
The agency head must, within 30 days of having done so, submit a report to the Cost Accounting
Standards Board setting forth all material facts. This authority may not be delegated.

h. Changes to Disclosed or Established Cost Accounting Practices. Adjustments to contracts and
withholding amounts payable for CAS noncompliance, new standards, or voluntary changes are required
only if the amounts involved are material. In determining whether amounts of cost are material, the
following criteria will be considered by the CO where appropriate; no one criterion is necessarily
determinative:

(1) The absolute dollar amount involved. The larger the dollar amount, the more likely that it
will be material.

(2) The amount of contract cost compared with the amount under consideration. The larger the
proportion of the amount under consideration to contract cost, the more likely it is to be material.

(3) The relationship between a cost item and a cost objective. Direct cost items, since the
amounts are themselves part of a base for allocation of indirect costs, will normally have more
impact than the same amount of indirect costs.

(4) The impact of Government participation. Changes in accounting treatment will have more
impact if they influence the distribution of costs between Government and non-Government
cost objectives than if all cost objectives are with the Government.

(5) The cumulative impact of individually immaterial items. It is appropriate to consider whether
such impacts:

(a) Tend to offset one another; or

(b) Tend to be in the same direction and hence to accumulate into a material amount.
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(6) The cost of administrative processing of the price adjustment modification should be
considered. If the cost to process exceeds the amount to be recovered, it is less likely the amount
will be material.

The FACO may forego action to require that a cost impact proposal be submitted or to adjust contracts,
if the FACO determines the amount involved is immaterial. However, in the case of noncompliance
issues, the FACO should inform the contractor that:

(1) FAA reserves the right to make appropriate contract adjustments if, in the future, the
FACO determines that the cost impact has become material; and

(2) The contractor is not excused from the obligation to comply with the applicable
Standard or rules and regulations involved.

i. Equitable Adjustments for New or Modified Standards.

(1) New or Modified Standards.

(a) AMS clause 3.2.3-1, Cost Accounting Standards Notices and Certification, requires
offerors to state whether or not the award of the contemplated contract would require a
change to established cost accounting practices affecting existing contracts and
subcontracts. The FACO ensures that the contractor's response to the notice is made
known to the CO.

(b) Contracts and subcontracts containing AMS clause 3.2.3-2, Cost Accounting
Standards, may require equitable adjustments to comply with new or modified CAS.
Such adjustments are limited to contracts and subcontracts awarded subject to full CAS
coverage before the effective date of each new or modified standard. A new or modified
standard becomes applicable prospectively to these contracts and subcontracts when a
new contract or subcontract containing AMS clause 3.2.3-2, Cost Accounting Standards.
is awarded on or after the effective date of the new or modified standard.

(c) COs should encourage contractors to submit any change in accounting practice in
anticipation of complying with a new or modified standard as soon as practical after the
new or modified Standard has been promulgated by the Cost Accounting Standards
Board. Any changes should be provided to the FACO for adequacy and compliance
determinations.

(2) Accounting Changes.

(@) AMS clause 3.2.3-5, Administration of Cost Accounting Standards. requires the
contractor to submit a description of any change in cost accounting practices required to
comply with a new or modified CAS within 60 days (or other mutually agreed to date)
after award of a contract requiring the change.
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(b) The FACO will request the cognizant auditor to review the proposed change
concurrently for adequacy and compliance. If the change meets both tests, the FACO
will notify the contractor and may request submission of a cost impact proposal or a
report of general dollar magnitude. However, if the practice is not yet being performed,
it may not be able to be tested for compliance.

(3) Contract Price Adjustments.

(a) The FACO should promptly analyze the cost impact proposal with the assistance of
the auditor, determine the impact, and negotiate the contract price adjustment on behalf
of all Government agencies. The FACO should invite COs from other agencies to
participate in negotiations of adjustments when the price of any of their contracts may
be increased or decreased by $10,000 or more. At the conclusion of negotiations, the
FACO will:

(i) Inform the COs of affected contracts so the COs may execute
supplemental agreements to the contracts;

(ii) Prepare a negotiation memorandum and send copies to cognizant auditors
and COs of other agencies having prime contracts affected by the negotiation
(those agencies execute supplemental agreements in the amounts negotiated);
and

(iii) Furnish copies of the memorandum indicating the effect on costs to the CO
of the next higher tier subcontractor or prime contractor, as appropriate, if a
subcontract is to be adjusted. This memorandum will serve as the basis for
negotiation between the subcontractor and the next higher tier subcontractor or
prime contractor and for execution of a supplemental agreement to the
subcontract.

(b) If the parties fail to agree on the cost or price adjustment, the FACO may make a
unilateral adjustment, subject to contractor appeal.

(4) Remedies for Contractor Failure to Make Required Submissions.

(a) If the contractor does not submit the accounting change description or the general
dollar magnitude of the change or cost impact proposal (in the form and manner
specified), the FACO, with the assistance of the auditor, estimates the general dollar
magnitude of the cost impact on CAS-covered contracts and subcontracts. The FACO
then informs the COs who may withhold an amount not to exceed 10 percent of each
subsequent amount determined payable related to the contractor's CAS- covered prime
contracts, up to the estimated general dollar magnitude of the cost impact, until the
required submission is furnished by the contractor.

(b) If the contractor has not submitted the cost impact proposal before the total withheld
amount reaches the estimated general dollar magnitude and the FACO determines that
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an adjustment is required, the FACO, with assistance from the CO, should request the
contractor to agree to the cost or price adjustment. The contractor should also be advised
that in the event no agreement on the cost or price adjustment is reached within 20 days,
the FACO may have the COs make a unilateral adjustment, subject to contractor appeal.

j. Noncompliance with CAS Requirements.
(1) Determination of Noncompliance.

(a) Within 15 days of the receipt of a report of alleged noncompliance from the auditor,
the FACO makes an initial finding of compliance or noncompliance and advise the
auditor.

(b) If an initial finding of noncompliance is made, the FACO immediately notifies the
contractor in writing of the exact nature of the noncompliance and allow the contractor
60 days within which to agree or to submit reasons why the existing practices are
considered to be in compliance.

(c) If the contractor agrees with the initial finding of noncompliance, the FACO reviews
the contractor submissions required by paragraph (a) of AMS clause 3.2.3-5,
Administration of Cost Accounting Standards.

(d) If the contractor disagrees with the initial noncompliance finding, the FACO reviews
the reasons why the contractor considers the existing practices to be in compliance and
make a determination of compliance or noncompliance. If the FACO determines that the
contractor's practices are in noncompliance, a written explanation is provided as to why
the FACO disagrees with the contractor's rationale. The FACO notifies the contractor
and the auditor in writing of the determination. If the FACO makes a determination of
noncompliance, the procedures in (b) through (d), as appropriate, are followed.

(2) Accounting Changes.

(a) AMS Clause 3.2.3-5, Administration of Cost Accounting Standards, requires the
contractor to submit a description of any cost accounting practice change needed to
correct a noncompliance.

(b) The FACO reviews the proposed change concurrently for adequacy and compliance.
If the description of the change meets both tests, the FACO notifies the contractor and
request submission of a cost impact proposal.

(3) Contract Price Adjustments.

(a) The FACO requests that the contractor submit a cost impact proposal within the time
specified in AMS Clause 3.2.3-5, Administration of Cost Accounting Standards.
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(b) Upon receipt of the cost impact proposal, the FACO follows the procedures in
subparagraph (3) (a) under above paragraph j. "Equitable Adjustments for New or
Modified Standards”. In accordance with the AMS Clause 3.2.3-2, Cost Accounting
Standards, the FACO must include and separately identify, as part of the computation
of the contract price adjustment(s), applicable interest on any increased costs paid to the
contractor as a result of the noncompliance. Interest must be computed from the date of
overpayment to the time the adjustment is affected. If the costs were incurred and paid
evenly over the fiscal years during which the noncompliance occurred, then the midpoint
of the period in which the noncompliance began may be considered the baseline for the
computation of interest. An alternate equitable method should be used if the costs were
not incurred and paid evenly over the fiscal years during which the noncompliance
occurred. Interest should be computed pursuant to AMS Clause 3.3.1-9, Interest.

(4) Remedies for Contractor Failure to Make Required Submissions.

(a) If the contractor does not submit the accounting change description or the general
dollar magnitude of the change or cost impact proposal (in the form and manner
specified), the FACO, with the assistance of the auditor, should estimate the general
dollar magnitude of the cost impact on CAS-covered contracts and subcontracts. The
FACO should inform the COs who may then withhold an amount not to exceed 10
percent of each subsequent amount determined payable related to the contractor's CAS-
covered prime contracts, up to the estimated general dollar magnitude of the cost impact
until the required submission is furnished by the contractor.

(b) If the contractor has not submitted the cost impact proposal before the total withheld
amount reaches the estimated general dollar magnitude and the FACO determines that
an adjustment is required, the FACO, with assistance from the CO, should request the
contractor to agree to the cost or price adjustment. The contractor should also be advised
that in the event no agreement on the cost or price adjustment is reached within 20 days,
the FACO may have the COs make a unilateral adjustment, subject to contractor appeal.

(c) If the FACO determines that there is no material increase in costs as a result of the
noncompliance, the FACO notifies the contractor in writing that the contractor is in
noncompliance, that corrective action should be taken, and that if such noncompliance
subsequently results in materially increased costs to the FAA, the provisions of AMS
Clause 3.2.3-2, Cost Accounting Standards and/or AMS Clause 3.2.3-3, Disclosure and
Consistency of Cost Accounting Practices, will be enforced.

k. Voluntary Changes.

(1) General.

(a) The contractor may voluntarily change its disclosed or established cost accounting
practices.
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(b) The contract price may be adjusted for voluntary changes. However, increased costs
resulting from a voluntary change may be allowed only if the CO determines that the
change is desirable and not detrimental to the interest of FAA.

(2) Accounting Changes.

(a) AMS Clause 3.2.3-5, Administration of Cost Accounting Standards, requires the
contractor to notify the FACO and submit a description of any voluntary cost
accounting practice change not less than 60 days (or such other date as may be mutually
agreed to) before implementation of the voluntary change.

(b) The FACO reviews the proposed change concurrently for adequacy and compliance.
If the description of the change meets both tests, the FACO notifies the contractor and
requests submission of a cost impact proposal.

(3) Contract Price Adjustments.

(a) With the assistance of the auditor, the FACO promptly analyzes the cost impact
proposal to determine whether or not the proposed change will result in increased costs
being paid by FAA. The FACO considers all of the contractor's affected CAS-covered
contracts and subcontracts, but any cost changes to higher- tier subcontracts or contracts
of other contractors over and above the cost of the subcontract adjustment are not
considered.

(b) The FACO then follows the procedures in above subparagraph j, "Equitable
Adjustments for New or Modified Standards.”

(4) Remedies for Contractor Failure to Make Required Submissions.

(a) If the contractor does not submit the accounting change description or the general
dollar magnitude of the change or cost impact proposal (in the form and manner
specified), the FACO, with the assistance of the auditor, estimates the general dollar
magnitude of the cost impact on CAS-covered contracts and subcontracts. The FACO
may then withhold an amount not to exceed 10 percent of each subsequent amount
determined payable related to the contractor's CAS- covered prime contracts up to the
estimated general dollar magnitude of the cost impact, until the required submission is
furnished by the contractor.

(b) If the contractor has not submitted the cost impact proposal before the total withheld
amount reaches the estimated general dollar magnitude and the FACO determines that
an adjustment is appropriate, the FACO, with assistance from the CO, should request the
contractor to agree to the cost or price adjustment. The contractor should also be advised
that in the event no agreement on the cost or price adjustment is reached within 20 days,
the FACO may have the COs make a unilateral adjustment, subject to contractor appeal.
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I. Subcontract Administration. When a negotiated CAS price adjustment or a determination of
noncompliance is required at the subcontract level, the FACO cognizant of the subcontractor should
make the determination and advise the FACO cognizant of the prime contractor or next higher tier
subcontractor of his decision. FACOs cognizant of higher tier subcontractors or prime contractors
should not reverse the determination of the FACO cognizant of the subcontractor.

4 Financial Administrative Contracting Officer (FACO) Added4/2014 Revised 9/2020
a. Definition. Financial Administrative Contracting Officers (FACO) are FAA employees who perform
financial administration, including at-a-minimum-system adequacy determination, forward pricing and
year-end actual rate administration and negotiation, and cost allowability determination to companies
whenever the FAA is the cognizant agency.
b. Roles and Responsibilities.
(1) Establish billing rates, make forward pricing rate recommendations, negotiate forward
pricing rate agreements, and negotiate final indirect rates for cost-reimbursement contracts with
companies over whom FAA has cognizance;
(2) Make final determinations on adequacy of contractor accounting systems;

(3) Determine the contractor’s compliance with Cost Accounting Standards (CAS) as applicable;

(4) Determine the allowability of cost suspended or disapproved, direct suspension or
disapproval of costs when there is reason to believe they should be suspended or disapproved;

(5) Issue Notices of Intent to disallow or not recognize costs;
(6) Negotiate advance agreements applicable to treatment of certain costs; and

(7) Send letter(s) to contractor, contracting officers and affected external agencies notifying them
of FACO actions, recommendations, negotiations as appropriate.

B Clauses

view contract clauses

C Forms

view procurement forms
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D Appendix Revised 10/2007

1 Appendix - Instructions for Submitting Certified Cost/Price Proposals_for Products, Services,
or_Construction Revised $6/2618 9/2020

INSTRUCTIONS FOR SUBMITTING COST/PRICE PROPOSALS WHEN

CERTIFIED COST OR PRICING DATA ARE REQUIRED

Note 1. There is a clear distinction between submitting certified cost or pricing data and merely
making available books, records, and other documents without identification. The requirement for
submission of certified cost or pricing data is met when all accurate cost or pricing data reasonably
available to the offeror have been submitted, either actually or by specific identification, to the
Contracting Officer (CO) or an authorized representative. As later information comes into the
offeror’s possession, it should be submitted promptly to the CO in a manner that clearly shows how
the information relates to the offeror's price proposal. The requirement for submission of certified
cost or pricing data continues up to the time of agreement on price, or an earlier date agreed upon
between the parties if applicable.

Note 2. By submitting the offeror’s proposal, the offeror grants the CO or an authorized representative
the right to examine records that formed the basis for the pricing proposal. That examination can take
place at any time before award. It may include those books, records, documents, and other types of
factual information (regardless of form or whether the information is specifically referenced or
included in the proposal as the basis for pricing) that will permit an adequate evaluation of the
proposed price.

I. GENERAL INSTRUCTIONS

A. The offeror must provide the following information on the first page of the offeror’s pricing
proposal:

(1) Solicitation, contract, and/or modification number;
(2) Name and address of offeror;

(3) Name and telephone number of point of contact;

(4) Name of contract administration office (if available);

(5) Type of contract action (that is, new contract, change order, price
revision/redetermination, letter contract, unpriced order, or other);

(6) Proposed cost; profit or fee; and total;
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(7) Whether the offeror will require the use of Government property in the performance of the
contract, and, if so, what property;

(8) Whether the offeror’s organization is subject to cost accounting standards; whether the
offeror’s organization has submitted a Cost Accounting Standards Board (CASB) Disclosure
Statement, and if it has been determined adequate; whether the offeror have been notified that
the offeror are or may be in noncompliance with the offeror’s Disclosure Statement or CAS,
and, if yes, an explanation; whether any aspect of this proposal is inconsistent with the
offeror’s disclosed practices or applicable CAS, and, if so, an explanation; and whether the
proposal is consistent with the offeror’s established estimating and accounting principles and
procedures and FAA Cost Principles, and, if not, an explanation;

(9) The following statement:

"This proposal reflects our estimates and/or actual costs as of this date and conforms to the
instructions contained in the Appendix D1 to AMS Guidance T3.2.3, ‘Cost and Price
Methodology.” By submitting this proposal, we grant the CO and authorized
representative(s) the right to examine, at any time before award, those records, which
include books, documents, accounting procedures and practices, and other data, regardless
of type and form or whether such supporting information is specifically referenced or
included in the proposal as the basis for pricing, that will permit an adequate evaluation of
the proposed price."

(10) Date of submission; and

(11) Name, title and signature of authorized representative.

B. In submitting the offeror’s proposal, the offeror must include an index, appropriately referenced,
of all the cost or pricing data and information accompanying or identified in the proposal. In
addition, the offeror must annotate any future additions and/or revisions, up to the date of
agreement on price, or an earlier date agreed upon by the parties, on a supplemental index.

C. As part of the specific information required, the offeror must submit, with the offeror’s proposal,
certified cost or pricing data (that is, data that are verifiable and factual and otherwise as defined in
FAA AMS Appendix C. The offeror must clearly identify on the offeror’s cover sheet that certified
cost or pricing data are included as part of the proposal. In addition, the offeror must submit with the
offeror’s proposal any information reasonably required to explain the offeror’s estimating process,
including

(1) The judgmental factors applied and the mathematical or other methods used in the
estimate, including those used in projecting from known data; and

(2) The nature and amount of any contingencies included in the proposed price.
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D. The offeror must show the relationship between contract line item prices and the total contract
price. The offeror must attach cost-element breakdowns for each proposed line item, using the
appropriate format prescribed in the "Formats for Submission of Line Item Summaries” section of this
table. The offeror must furnish supporting breakdowns for each cost element, consistent with the
offeror’s cost accounting system.

E. When more than one contract line item is proposed, the offeror must also provide summary total
amounts covering all line items for each element of cost.

F. Whenever the offeror have incurred costs for work performed before submission of a
proposal, the offeror must identify those costs in the offeror’s cost/price proposal.

G. If the offeror has reached an agreement with Government representatives on use of forward
pricing rates/factors, identify the agreement, include a copy, and describe its nature.

H. As soon as practicable after final agreement on price or an earlier date agreed to by the parties, but
before the award resulting from the proposal the offeror must submit a Certificate of Current Cost or
Pricing Data as follows:

(1) Certificate

CERTIFICATE OF CURRENT COST OR PRICING DATA

This is to certify that, to the best of my knowledge and belief, the cost or pricing data submitted, either
actually or by specific identification in writing, to the CO or to the CO’s representative in support of
[*] are accurate, complete, and current as of [**]. This certification includes the cost or pricing data
supporting any advance agreements and forward pricing rate agreements between the offeror and the
Government that are part of the proposal.

[Offeror insert the following information.]

Firm

Signature

Name

Title

Date of execution [*** ]
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*Offeror identify the proposal, request for price adjustment, or other submission involved, giving the
appropriate identifying number (e.g., SIR No.)

** Offeror insert the day, month, and year when price negotiations were concluded and price agreement
was reached or, if applicable, an earlier date agreed upon between the parties that is as close as
practicable to the date of agreement on price.

*** Offeror insert the day, month, and year of signing, which should be as close as practicable to the
date when the price negotiations were concluded and the contract price was agreed to.

(End of certificate)

(2) The certificate does not constitute a representation as to the accuracy of the offeror's judgment on
the estimate of future costs or projections. It applies to the data upon which the judgment or estimate
was based. This distinction between fact and judgment should be clearly understood. If the offeror had
information reasonably available at the time of agreement showing that the negotiated price was not
based on accurate, complete, and current data, the offeror's responsibility is not limited by any lack of
personal knowledge of the information on the part of its negotiators.

(3) The CO and offeror are encouraged to reach a prior agreement on criteria for establishing closing
or cutoff dates when appropriate in order to minimize delays associated with proposal updates.
Closing or cutoff dates should be included as part of the data submitted with the proposal and, before
agreement on price, data should be updated by the offeror to the latest closing or cutoff dates for
which the data are available. Use of cutoff dates coinciding with reports is acceptable, as certain data
may not be reasonably available before normal periodic closing dates (e.g., actual indirect costs).
Data within the offeror's or a subcontractor's organization on matters significant to offeror
management and to FAA will be treated as reasonably available. What is significant depends upon
the circumstances of each acquisition.

(4) Possession of a Certificate of Current Cost or Pricing Data is not a substitute for examining and
analyzing the offeror's proposal.

(5) If certified cost or pricing data are requested by FAA and submitted by an offeror, but an
exception is later found to apply, the data must not be considered certified cost or pricing data and
must not be certified in accordance with this subsection.

Il. COST ELEMENTS

Depending on the offeror’s system, the offeror must provide breakdowns for the following basic
cost elements, as applicable:

A. Materials and services. Provide a consolidated priced summary of individual material quantities
included in the various tasks, orders, or contract line items being proposed and the basis for pricing
(vendor quotes, invoice prices, etc.). Include raw materials, parts, components, assemblies, and services
to be produced or performed by others. For all items proposed, identify the item and show the source,
quantity, and price. Conduct price analyses of all subcontractor proposals. Conduct cost analyses for
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all subcontracts when certified cost or pricing data are submitted by the subcontractor. Include these
analyses as part of the offeror’s own certified cost or pricing data submissions. Submit the
subcontractor certified cost or pricing data as part of the offeror’s own certified cost or pricing data as
required in subparagraph 1A (2) below. These requirements also apply to all subcontractors if required
to submit certified cost or pricing data.

(1) Adequate Price Competition. Provide data showing the degree of competition and the basis
for establishing the source and reasonableness of price. For interorganizational transfers priced
at other than the cost of comparable competitive commercial work of the division, subsidiary,
or affiliate of the offeror, explain the pricing method.

(2) All Other. Obtain certified cost or pricing data from prospective sources (i.e., adequate price
competition, commercial items, prices set by law or regulation or waiver). Also provide data
showing the basis for establishing source and reasonableness of price. In addition, provide a
summary of the offeror’s cost analysis and a copy of certified cost or pricing data submitted by
the prospective source in support of each subcontract or purchase order that is the lower of either
$10,000,000 or more, or both more than the pertinent certified cost or pricing data threshold and
more than 10 percent of the prime offeror's proposed price. The CO may require the offeror to
submit certified cost or pricing data in support of proposals in lower amounts. Subcontractor
certified cost or pricing data must be accurate, complete and current as of the date of final price
agreement, or an earlier date agreed upon by the parties, given on the prime offeror's Certificate
of Current Cost or Pricing Data. The prime offeror is responsible for updating a prospective
subcontractor's data. For standard commercial items fabricated by the offeror that are generally
stocked in inventory, provide a separate cost breakdown, if priced based on cost. For
interorganizational transfers priced at cost, provide a separate breakdown of cost elements.
Analyze the cost or pricing data and submit the results of the offeror’s analysis of the prospective
source's proposal. When submission of a prospective source's certified cost or pricing data is
required as described in this paragraph, it must be included along with the offeror’s own certified
cost or pricing data submission, as part of the offeror’s own certified cost or pricing data. The
offeror must also submit any other certified cost or pricing data obtained from a subcontractor,
either actually or by specific identification, along with the results of any analysis performed on
that data.

B. Direct Labor. Provide a time-phased (e.g., monthly, quarterly, etc.) breakdown of labor hours, rates,
and cost by appropriate category, and furnish bases for estimates.

C. Indirect Costs. Indicate how the offeror have computed and applied the offeror’s indirect costs,
including cost breakdowns. Show trends and budgetary data to provide a basis for evaluating the
reasonableness of proposed rates. Indicate the rates used and provide an appropriate explanation.

D. Other Costs. List all other costs not otherwise included in the categories described above (e.qg., special
tooling, travel, computer and consultant services, preservation, packaging and packing, spoilage and
rework, and Federal excise tax on finished articles) and provide bases for pricing.

E. Royalties. If royalties exceed $1,500, the offeror must provide the following information on a
separate page for each separate royalty or license fee:
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(1) Name and address of licensor.
(2) Date of license agreement.

(3) Patent numbers.

(4) Patent application serial numbers, or other basis on which the royalty is payable.

(5) Brief description (including any part or model numbers of each contract item or

component on which the royalty is payable).

(6) Percentage or dollar rate of royalty per unit.

(7) Unit price of contract item.
(8) Number of units.

(9) Total dollar amount of royalties.

(10) If specifically requested by the CO, a copy of the current license agreement and
identification of applicable claims of specific patents.

F. Facilities Capital Cost of Money. When the offeror elects to claim facilities capital cost of money as
an allowable cost, the offeror must submit form "Contract Facilities Capital and Cost of Money." (see
AMS Procurement Forms ). The offeror must show the calculation of the proposed amount.

I1l. FORMATS FOR SUBMISSION OF LINE ITEM SUMMARIES

A. New Contracts (including letter contracts)

()
(1)
PROPOSED
COST ELEMENTS CONTRACT
ESTIMATE- TOTAL
CosT

(3)

PROPOSED
CONTRACT
ESTIMATE- UNIT
COST

(4)

REFERENCE

Column Instruction

(1) Enter appropriate cost elements.
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(2) Enter those necessary and reasonable costs that, in the offeror’s judgment, will properly be incurred
in efficient contract performance. When any of the costs in this column have already been incurred (e.g.,
under a letter contract), describe them on an attached supporting page. When preproduction or startup
costs are significant, or when specifically requested to do so by the CO, provide a full identification and
explanation of them.

(3) Optional, unless required by the CO.

(4) Identify the attachment in which the information supporting the specific cost element may be found.
(Attach separate pages as necessary.)

B. Change Orders, Modifications, and Claims.

3
o @ ® @ | e |
1

ESTIMATED | SOST 98 INET COST| COST |\ (o )

COST | COST OF ALL TOBE | OF

ELEMENTS |~ WORK WORK | (2222 | OF . | COST OF | REFERENCE
COMPLETED | (ALREADY ADDED | CHANGE
PERFORMED

Column Instructions

(1) Enter appropriate cost elements.

(2) Include the current estimates of what the cost would have been to complete the deleted work not
yet performed (not the original proposal estimates), and the cost of deleted work already performed.

(3) Include the incurred cost of deleted work already performed, using actuals incurred if possible, or,
if actuals are not available, estimates from the contractor’s accounting records. Attach a detailed
inventory of work, materials, parts, components, and hardware already purchased, manufactured, or
performed and deleted by the change, indicating the cost and proposed disposition of each line item.
Also, if the contractor desires to retain these items or any portion of them, indicate the amount offered
for them.

(4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of deleted
work already performed. Column (2) minus Column (3) equals Column (4).

(5) Enter the contractor’s estimate for cost of work added by the change. When nonrecurring costs are
significant, or when specifically requested to do so by the CO, provide a full identification and
explanation of them. When any of the costs in this column have already been incurred, describe them
on an attached a supporting schedule.
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(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted. Column
(5) minus Column (4) equals Column (6). When this result is negative, place the amount in parentheses.

(7) Identify the attachment in which the information supporting the specific cost element may be found.

(Attach separate pages as necessary.)

2 Appendix — Developing A Detailed Independent Government Cost Estimate, for Products,
Services, or Construction Revised 42617 9/2020

(1) Developing a Detailed Cost Estimate. An IGCE should be independently prepared by a subject matter
expert(s). To begin, the estimator should perform a detailed analysis of the requirement. The estimator
should be familiar with the market for the item, including prior prices, inflation, market conditions,
quantity, existing and emerging technologies, and substitutions. The estimator should be able to
explain clearly the rationale used to develop the estimate and document the results. The estimator
should list any assumptions, methodology used, and reference material used in developing the
estimate.

Detailed Cost Estimate — Standard Elements. The following description of standard cost elements used
in a detailed estimate is intended to assist in the preparation of a detailed IGCE. A sample format for a
| detailed cost estimate for products, services, or construction is in Appendix 3.

a. Estimating Labor Hours

(i) Labor costs are usually the most significant part of the cost estimate for a contract. Direct
labor is the labor directly applied to the task or project performed under a contract. Estimating
hours for individual labor categories may be achieved using one or a combination of several
techniques.

(i) Evaluating historical actual cost data gathered from FAA contracts for similar goods or
services to estimate future requirements. The comparison between past and future items or
services can be accomplished at a summary or task level. Many companies keep detailed cost
records at the task level, which may be utilized if FAA has access to these records. When
using this method consider aberrations that could skew the estimate. Consider also possible
reductions in labor hours resulting from improvement from experience. This reduction can
be estimated using learning curve theories.

(iii) Labor standards may be used to estimate labor hours for manufacturing or repetitive
functions. Labor standards are developed from data within the company, data published by
trade associations, and data gathered from various other reference sources. For example, a
company may determine that to produce a widget requires a standard of 12 hours of an
engineer’s time. This means that on average 12 engineer hours are needed to produce one
widget; the actual time may vary from widget to widget.
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(iv) Estimates based on the professional experience and judgment of engineers and managers
may be used to estimate labor hours, but it is the least accurate approach to estimating.
Determining the proper mix of labor categories is important to make sure that the type of
labor as well as the skill level of workers is appropriate for the work to be performed.

(v) Labor hours may vary from year to year depending on the goods or services acquired.
Estimated hours should be adjusted when more or less work is anticipated in different years.

(vi) The productive hours for full-time contractor personnel should account for the
anticipated vacations, holidays, sick days, and other administrative days. The number of
potential work hours in a year is 2,080 (40 hours per week X 52 weeks per year); from the
2,080 hours estimated hours for vacation time (e.g. 120 hours), holidays (e.g. 80 hours), and
sick leave (e.g. 40 hours) should be deducted (2,080 hours — 120 vacation hours — 80 holiday
hours — 40 sick leave hours = 1,840 productive or direct hours).

Documenting the methods used to estimate labor hours is essential to support the independent government
cost estimate. This information must be included in the IGCE narrative. Maintain copies of all source

information.

b. Estimating Labor Rates. Estimates for labor rates may be derived from many sources including the
following:

(i) Historical trends on FAA contracts for similar goods or services (be sure to determine if
the labor rates are for direct labor or fully-loaded rates that include overhead, general and
administrative, and profit) such as the Electronic FAA Accelerated and Simplified Tasks
(eFAST), and the NAS Implementation Support Contract (NISC).

(i) Labor rates for similar services from General Services Administration (GSA) Federal
Supply Schedules (FSS), Bureau of Labor Statistics (BLS), Office of Personnel Management
(OPM) for comparison to federal employee salaries, and private surveys of labor rates may
be used. Be sure to determine if the labor rates are for direct labor or fully-loaded rates that
include overhead, general and administrative, and profit.

(iii) Geography may influence labor rates. Work locations should be considered because
labor rates vary significantly by location for the same labor skills.

(iv) When the potential contractor is known (such as in a single source or contract
modification situation) forward pricing rate agreements (FPRA) with the federal government
(often through FAA or Defense Contract Management Agency (DCMA)) may be available
and should be used to support estimated labor rates.

(v) In the situation of a known contractor, a comparison of labor rates among FAA contracts
should be performed; that is checking the labor rates with the labor rates on other FAA
contracts (such as eFAST and NISC) for the same labor categories by the same contractor.
This comparison avoids paying higher rates for the same labor categories by the same
contractor for similar work.
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(vi) Labor rates for future periods may be estimated by performing a trend analysis of past
labor rates on similar projects, or by escalating labor rates. Escalation must be substantiated
by a recognized source such as IHS Global Insight (available on the FAA website) or Bureau
of Labor Statistics indices (Consumer Price Index or Producer Price Index).

(vii) Estimates for exempt employees may be estimated for positions performing similar
duties covered in Office of Personnel Management (OPM) position descriptions (PD) for
general schedule (GS) or wage grade (WG) employees. For example, if an information
technology management analyst was required, using OPM’s “position classification”
worksheet for a series GS-2210 for an information technology management analyst,
following the worksheet instructions, the required analyst may be rated as a GS-14 employee
equivalent. The salary tables published by OPM states that a GS-14, at a step 5 earns
$106,000 per year or $50.95 per hour. This figure could be used as the basis for estimate.

(viii) Estimates for non-exempt labor for services and construction are available from the
Department of Labor wage determinations provided under the provisions of the Service
Contract Act and the Davis Bacon Act. A non-exempt employee covered by one of these acts
must be paid no less than the rate of pay listed in the wage determination. Examining the list
may help in determining the appropriate labor categories.

Documenting the methods used to estimate labor rates is essential to support the independent government
cost estimate. This information must be included in the IGCE narrative. Maintain copies of all source

information.

c. Estimating Indirect Costs.

(i) The following definitions are provided for indirect costs:

Terms

Definitions

Indirect Cost

Any cost that cannot be directly identified with a single
final cost objective (i.e. one contract) but can be identified
with multiple final cost objectives (i.e. multiple contracts
or the overall business).

Fringe Benefit Expenses

Costs of employee benefits — health insurance, vacation, as
well as payroll taxes. These costs may be included in
Overhead, rather than being a separate rate

Overhead Expenses

Costs benefiting more than one contract, such as
supervision, training, and professional membership fees

General and Administrative
(G&A) Expenses

Expenses that benefit the business as a whole, such as
executives, accounting, and legal.

Material Handling Rate

Costs associated with ordering, receiving, inspecting, and
shipping materials even when purchased for FAA at cost.
Costs associated with subcontracts, including subcontract
management
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Facilities Capital Cost of Money | FCCM is an imputed cost that represents the cost to the
(FCCM) contractor employing capital when investing in facilities or

assets under construction that benefit FAA.

Indirect Cost Pool An indirect cost pool is a logical grouping of incurred costs

identified with multiple final cost objectives.

Allocation Base The costs over which the indirect rates are spread (the

denominator in the indirect rate calculation). The
allocation base and the indirect costs in the associated pool
must have a causal/beneficial relationship.

(i) When the potential contractor is known (such as in a single source or contract modification
situation) forward pricing rate agreements (FPRA) with the federal government (often through
FAA or Defense Contract Management Agency (DCMA)) may be available and must be used to
support estimated indirect rates.

a. There may also be a forward pricing rate recommendation (FPRR) available, if no FPRA.
This may come from FAA, DCMA, or the Defense Contract Audit Agency (DCAA).

(iti))  Understanding the composition of each indirect cost or overhead pool is important to
ensure proper treatment of costs and to avoid duplication. If a cost estimate contains fully loaded
rates, fringe benefits, overhead, G&A, and fee should already be included. Additional overhead
should not be applied to avoid over estimating the cost.

d. Material Overhead. Material overhead or material handling includes the expenses associated with
acquiring, transporting, receiving, inspecting, handling, and storing materials. Different options exist
for collecting and allocating indirect material-related costs. Because material costs can vary
significantly from contract to contract, a separate pool ensures that overhead costs are charged
commensurately with the material cost in the contract. This pool often contains subcontract expenses,
as well.

e. Labor Overhead.

(i) Labor overhead includes:

a. Indirect labor consisting of supervision, inspection, maintenance, custodial, and other
personnel whose labor is not charged directly to a production or operation;

b. Costs associated with labor such as Social Security, unemployment taxes, and fringe
benefits, if not in a separate indirect cost pool,

c. Indirect supplies such as small tools and janitorial supplies; and
d. Fixed charges such as depreciation, insurance, rent, and property taxes.

(i)  Overhead may vary significantly if the work is being performed on-site (contractor’s
location) or off-site (government’s location). Off-site work normally is lower because the
contractor does not need to maintain a building and avoid costs such as utilities.
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(i) Labor overhead is often separated by labor function such as engineering and manufacturing
overhead.

f. Fringe Benefits Overhead. Contractors often have a separate pool for fringe benefits. Fringe benefits
may include:

(i) Vacation leave;

(i) Sick pay;

(iii) Holidays;

(iv) Health Insurance;

(v) Payroll taxes; and

(vi) Supplemental unemployment benefits.

g. General and Administrative (G&A) Expense.

0] General and administrative costs typically include labor for corporate officers, clerical
personnel, accountants, human resources personnel, purchasing agents, and attorneys. It also
includes the cost of corporate level equipment, office supplies, utilities, interest expense, and legal
costs.

(i)  The G&A allocation base one of three groups of costs:
a. Total cost input (TCI) is the preferred base to apply the G&A rate. The total cost input base
includes all costs, both direct and indirect (excludes profit). This approach must be used unless
there is a reasonable basis to use one of the other approaches
b. Value-added cost input is total cost minus material and subcontract costs. Value-added is
appropriate when the inclusion of material and subcontract costs would distort the G&A
allocation. When material and subcontract costs are significant, the use of value-added G&A
allocation may be a better measure of G&A expense than total cost input.
c. Single element cost input would use one cost element to allocate G&A expense. For example,
the G&A rate would be multiplied by only the direct labor cost. This approach may be used when
there are no other significant cost elements, or when other significant elements vary in the same
proportion to total costs. This is the least preferred method.

h. Material Costs. The following approaches could support the estimated cost for materials:

(i)  Ifthe contract is a follow-on or is similar to another FAA contract, the purchase history of
the costs of materials could be a basis for estimate. The IGCE narrative should explain the
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similarities between the needed material and the historical basis. The estimate must be supported
with accounting records, vendor invoices, bills of material, or other documentation that can
support a per unit cost of the items being acquired. Any modification required for the new item
being acquired should be estimated and supported.

(i)  Commercial items and catalog prices could be used to estimate material costs. Examples
would include things like security cameras and doors. Copies of the catalogs used to estimate the
material cost should be retained.

(i) Vendor quotes can be used to estimate material costs. Vendor quotes from similar FAA
contracts may be used to estimate material costs for the new acquisition.

(iv)  Prices of some commodities may be regulated by law; in this case a copy of the law listing
the particular commodity’s price would support the cost estimate.

(v)  The Producer Price Index (PPI) is an example of a widely used published index for
escalation of material cost. The Bureau of Labor Statistics’ PPI lists products by commodity
groups and individual items. Trade and industry publications are other possible sources for
obtaining appropriate data for material cost escalation.

i. Escalation. Future periods may be estimated by performing a trend analysis of past projects that are
similar to the proposed work, or by using escalation factors. Escalation must be substantiated by a
recognized source such as IHS Global Insight or the Bureau of Labor Statistics indices (Consumer
Price Index or Producer Price Index).

j. Other Direct Costs (ODC). Other direct costs (ODC) are costs charged directly to the contract that have
not been included in proposed material, direct labor, indirect costs, or any other category of costs.
Examples of ODC include special tooling, shipping expenses, reproduction costs, royalties, and
federal excise taxes. All ODC should be listed in the IGCE, and supporting documentation retained
and available for inspection by interested third parties.

k. Travel Costs. The program office must estimate the number of trips, the origin and destination for each
trip, the length of stay, and the number of persons per trip before estimating the cost of travel. The
purpose for the trips should be included in the IGCE narrative. Travel costs usually include cost of
transportation, lodging, and meals and incidental expenses. The Federal Travel Regulation prescribed
by the General Services Administration should be used to estimate lodging, meal and incidental
expense, mileage for privately owned vehicles used for official travel, and so forth. Estimates for
airfare and car rentals can be obtained using several travel web sites. (Note: make and retain copies of
all source information used for travel estimates.)

I. Profit or Fee. Profit is the revenue in excess of the costs to perform a firm fixed price contract,
and a fee is a flat charge paid in addition to costs on cost reimbursable contracts. The use of several
forms may develop an estimated profit by using weighted-averages for different functions. These
forms include DOT Form 4220 and DD Form 1547. A simpler approach is to apply a percentage to
the total cost, excluding any directly reimbursable items. The percentage will vary according to risk
factors, market factors, and location.
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3 Appendix - Template for Detailed Independent Government Cost Estimate_for Products,
Services, or Construction Revised 3/2616 9/2020

Detailed Independent Government Cost Estimate

Independent Government Cost Estimate for

Prepared by:

Office title and phone:

Date:
Direct Labor by Category Hours Hourly Total
Rate
X =
X =
X =
X =
Subtotal

Labor Overhead ( ___ %) of labor

Total Labor (Direct Labor + Labor Overhead)

Direct Material

Purchased Parts and Supplies

Subcontracts

Other Material

Total Material

Other Direct Costs

Travel

Consultants

Special Equipment

Other

Total Other Direct Cost

TOTAL DIRECT COST = (Labor + Material + Other
Direct Cost)

GENERAL AND ADMINISTRATIVE EXPENSE = (
%) X Total Direct Cost

Subtotal

FEE/PROFIT = ( %) X (Direct Cost + General and
Administrative)

TOTAL ESTIMATED COST

Narrative for basis of estimate attached
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T3.2.4 - Types of Contracts Revised 7/2009

A Types of Contracts Revised 7/2007
1 General Considerations Added 7/2007

a. The Contracting Officer (CO) determines the type of contract. A variety of factors influence the CO’s
decision, such as nature and complexity of the requirement, degree to which requirements can be
described, performance period, need for incentives, urgency, market conditions, industry practices, or
procurement history.

b. Circumstances may change during implementation of a large program, a series of contracts, or a single
long-term contract, and a different contract type may be appropriate in later periods than that used at the
outset. Also, a combination of contract types may be appropriate for different aspects of a requirement
under one contract award.

c. The CO uses sound judgment when selecting a contract type. Depending on the circumstances, it may
be a matter for communication with vendors because contract price is closely related to contract type.
The CO's objective should be to choose a contract type and price that will result in reasonable contractor
risk and ensure efficient and economical contractor performance.

d. Performance requirements must be realistic, manageable, and within the control of the parties to the
contract. The procurement team (CO, program official, legal counsel, and other staff) should, to the extent
possible, assess and discuss contract performance risks and ensure contract requirements and terms are
clear. Contract terms must be reasonable to both FAA and the contractor.

2 Fixed-Price Revised-#2017 9/2020

a. General. Fixed-price types of contracts provide for a firm price or, in appropriate cases, an adjustable
price. Fixed-price contracts providing for an adjustable price may include a ceiling price, a target price
(including target cost), or both. Unless otherwise specified in the contract, the ceiling price or target price
is subject to adjustment only by operation of contract clauses providing for equitable adjustment or other
revision of the contract price under stated circumstances.

b. Firm Fixed-Price.
(1) Description:

(a) Provides for a price that is not subject to change regardless of the actual costs incurred
by the contractor after award.

(b) Places maximum risk upon the contractor and full responsibility for all costs and
resulting profit or loss with maximum incentive to control costs and perform effectively.
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(c) Imposes minimum administrative burden upon the contracting parties.

(2) Use When:

(a) Performance risk can be reasonably predicted or where risk is minimal.

(b) For commercial items or commercial-type products or other supplies or services on
the basis of reasonably definite functional or detailed specifications.

(c) Available cost or pricing information permits realistic evaluation of probable costs of
performance or the CO can establish fair and reasonable prices at the outset.

(d) The contractor is willing to accept a firm fixed price representing assumption of the
risks involved.

(e) For real property transactions where the vendor is willing to accept a fixed rate over
the entire contract term representing the rental value for the land or space. (See also
T3.8.8.B.5 for Rent Payment Structure)

(3) Considerations:

(a) Contractor is responsible for cost control and associated risks.

(b) Careful evaluation of project requirements and the Offeror’s price proposal must be
made to ensure a meeting of the minds and ensure price does not include excessive
allowance for risk.

c. Fixed-Price with Economic Price Adjustment.

(1) Description:

Same as fixed price, except provides for an upward or downward revision of the stated contract
price based on the occurrence of specific conditions specified in the contract. Adjustments are of
three general types:

(a) Established prices. Increases or decreases from an agreed upon level in published or
otherwise established prices of specific items or the contract end items. Normally
restricted to industry-wide contingencies.

(b) Actual costs of labor or material. Increases or decreases in specified costs of labor or
material that the contractor actually experiences during contract performance. Should be
limited to contingencies beyond the contractor’s control.

(c) Cost indexes of labor or material. Increases or decreases in specified costs of labor or
material cost standards or indexes that are specifically identified in the contract.
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(d) Actual costs of taxes. Increases or decreases in specified costs associated with state or

local taxes during the term of any real property contract.

(2) Use When:

(a) There is considerable doubt concerning the stability of the market or labor conditions

that will exist during an extended contract period (i.e., during periods of high or
significant fluctuations in inflation), and where the performance period is greater than
one year.

(3) Considerations:

(a) Risk for contractor reduced.

(b) Important to ensure that the contingency (typically an index published by the Bureau
of Labor Statistics) is a reliable indicator of the contractor's probable changes in cost. For
example, the Employment Cost Index (ECI) is generally preferable to the Consumer Price
Index (CPI-U) if labor costs are the primary component of the contractor’s price. For real
property contracts, the Cost of Living Index found in the U.S. Department of Labor
Revised Consumer Price Index for Urban Wage Earners and Clerical Workers, will be
incorporated into the fixed price amount and paid in accordance with the terms of the
contract.

(c) Should not be used unless it is necessary either to protect the contractor and the FAA
against significant fluctuations in labor or material costs, or market conditions.

(d) In contracts that do not require submission of cost or pricing data, the CO should obtain
adequate information to establish the base level from which an adjustment may be made
and may require verification of data submitted.

d. Firm Fixed-Price, Level-of-Effort.

(1) Description:

(a) Requires a contractor to provide a specified level of effort, over a stated period of time,
for work that can be stated only in general terms, and the FAA pays the contractor a fixed
dollar amount.

(b) Suitable for investigation or study in a specific research and development area. The
output of the contract is usually a report showing the results achieved through application
of the required level of effort.

(2) Use When:

(a) The work required cannot otherwise be clearly defined.
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(b) The required level of effort is identified and agreed upon in advance.

(3) Considerations:

(a) There is reasonable assurance that the intended result cannot be achieved by expending
less than the stipulated effort.

(b) Payment is based on the effort expended rather than the results achieved. e:

-e. Fixed-Price Incentive.

(1) Description:

(a) Provides for adjusting profit and establishing the final contract price by application of
a formula based on the relationship of total final negotiated cost to total target cost.

(b) The final price is subject to a price ceiling, negotiated at the outset. The two forms of
fixed-price incentive contracts are firm target and successive targets.

(2) Use When:

(a) A firm-fixed price is not suitable.

(b) The nature of the supplies or services being acquired and other circumstances of the
acquisition are such that the contractor’s assumption of a degree of cost responsibility will
provide a positive profit incentive for effective cost control and performance.

(c) The performance requirements provide a reasonable opportunity for the incentives to
have a meaningful impact on the contractor’s management of the work, if the contract also
includes incentives on technical performance and/or delivery.

(d) Billing prices are established as an interim basis for payment. These billing prices may
be adjusted, within the ceiling limits, upon request of either party to the contract, when it
becomes apparent that the final negotiated cost will be substantially different from the
target cost.

(3) Considerations:

(a) Places maximum risk upon the contractor and full responsibility for all costs and
resulting profit or loss with maximum incentive to control costs and perform effectively.

(b) The final price is subject to a price ceiling, negotiated at the outset. See guidance on
Firm Target and Successive Target contracts for additional considerations.

f. Fixed-Price Incentive (Firm Target).
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(1) Description:

(a) Specifies a target cost, a target profit, a price ceiling (but not a profit ceiling or floor),
and a profit adjustment formula. These elements are negotiated at the outset.

(b) Price ceiling is the maximum that may be paid to the contractor, except for any
adjustment under other contract clauses.

(c) When performance is completed, the parties negotiate the final cost, and the final price
is established by applying the formula.

(2) Use When:

(a) The contractor’s accounting system is adequate for providing data to support
negotiation of final cost and incentive price revision.

(b) Adequate cost or pricing information for establishing reasonable firm targets is
available at the time of initial contract negotiation.

(3) Considerations:

(a) Profit varies inversely with the cost; therefore this contract type provides a positive,
calculable profit incentive for the contractor to control costs.

(b) If the final negotiated cost exceeds the price ceiling, the contractor absorbs the
difference as a loss.

(c) The CO should specify in the contract schedule the target cost, target profit, and target
price for each item subject to incentive price revision.

g. Fixed-Price Incentive (Successive Targets).

(1) Description:

(a) Specifies the following elements, all of which are negotiated at the outset:
(i) Initial target cost;
(i) Initial target profit;
(iii) Initial profit adjustment formula;

(iv) The production point; and
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(v) A ceiling price.

(b) The profit adjustment formula to be used for establishing the firm target profit includes
a ceiling and floor for the firm target profit.

(2) Use When:

(a) Available cost or pricing information is not sufficient to permit the negotiation of a
realistic firm target cost and profit before award.

(b) Sufficient information is available to permit negotiation of initial targets.

(c) There is reasonable assurance that additional reliable information will be available at
an early point in the contract performance so as to permit negotiation of either a firm-
fixed price or firm targets and a formula for establishing final profit and price that will
provide a fair and reasonable incentive.

(d) The contractor’s accounting system is adequate for providing data for negotiating firm
targets and a realistic profit adjustment formula, and negotiation of final costs.

(e) Cost or pricing information adequate for establishing a reasonable firm target cost is
reasonably expected to be available at an early point in contract performance.

(3) Considerations:

(a) Initial profit adjustment formula normally provides for a lesser degree of contractor
cost responsibility than would a formula for establishing final profit and price.

(b) A ceiling price is the maximum that may be paid to the contractor, except for any
adjustment under other contract clauses.

(c) When the specified production point is reached, the parties negotiate the firm target
cost giving consideration to cost experience under the contract and other pertinent factors.
The firm target profit is established by the stated formula. The parties may then negotiate
a firm-fixed price, using the firm target cost plus the firm target profit as a guide; OR
negotiate a formula for establishing the final price using the firm target cost and firm target
profit. The final cost is then negotiated at completion, and the final profit is established
by the formula, as under the fixed-price (firm target) contract.

h. Fixed-Price Award Fee.

(1) Description:
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(a) Provides for a price not subject to any adjustment on the basis of the contractor’s actual
costs in performing the contract and for a fee consisting of an award amount that the
contractor may earn in whole, in part, or not at all during performance.

(b) Award fee is sufficient to provide motivation for excellence in such areas as quality,
timeliness, etc.

(c) The amount of the award fee to be paid is determined by the FAA’s judgmental
evaluation of the contractor’s performance in terms of the discriminators stated in the
contract. This determination is made unilaterally by the FAA and is not subject to the
"Disputes” clause.

(2) Use When:

(a) The work can be sufficiently defined to permit the use of a fixed-price contract and the
CO believes the FAA can benefit by providing added incentives to encourage the
contractor to perform beyond the minimum contract requirements.

(b) The additional administrative effort and cost required to monitor and evaluate
performance are justified by the expected benefits.

(c) Multiple offices or functions may be support by the contract.

(3) Considerations:

(a) Probable profit included in the fixed price when establishing the award fee.

(b) Contract contains an award fee determination plan which discusses the method the FAA will
use to determine how much of the award fee may be paid to the contractor. The following topics
are recommended:

(i) Performance discriminators (describes the specific areas of performance to be
evaluated, and the weighting given to each area).

(ii) Frequency of evaluations, total award fee, and amount of fee allocated per
performance evaluation period.

(iii) Process for making changes to the plan.

(iv) Termination (describes how the final period of evaluation will be treated
should the contract be terminated).

3 Cost-Reimbursement revised 10/2019
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a. General. Cost-reimbursement type contracts provide for payment of allowable incurred costs, to the
extent prescribed in the contract. These contracts establish an estimate of total cost for the required
work and establish a ceiling that the contractor may not exceed (except at its own risk) without the
CO’s approval. Cost-reimbursement contracts are appropriate when uncertainties involved in contract
performance do not permit costs to be estimated with sufficient accuracy to use any type of fixed-
price contract.

The CO must notify FAA Cost/Price Analysis Services (AAP-500) when awarding all cost
reimbursable contracts. This requirement includes task orders and contracts with reimbursable
CLINs over 15% of the total contract value for the purposes of maintaining a list of contracts required
by AMS Policy to be audited.
b. Cost.
(1) Description:
A cost-reimbursement contract in which the contractor receives no fee.

(2) Use When:

(a) Research and development work, particularly with nonprofit educational institutions
or other nonprofit organizations, and for facilities contracts.

(b) The contractor’s accounting system is adequate for determining costs
applicable to the contract.

(c) The uncertainties involved in contract performance do not permit costs to be estimated
with sufficient accuracy to use a fixed price contract.

(d) The total value of the contract is high enough to justify the higher administrative costs
when compared to other contract types.

(3) Considerations:

(a) Appropriate FAA surveillance during performance will provide reasonable assurance
that efficient methods and effective cost controls are used.

(b) Verifiable cost information is available.

(c) A ceiling price which the contractor may not exceed without the CO’s
approval.

(d) Allowable costs are determined according to FAA Cost Principles.
c. Cost-Sharing.
FAST Version 9/2020

CR 20-71
p. 82



(1) Description:

A cost-reimbursement contract in which the contractor receives no fee and is reimbursed
only for an agreed-upon share of its allowable costs.

(2) Use When:

(a) The contractor agrees to absorb a portion of the costs with the expectation of
compensating benefits.

(b) The contractor’s accounting system is adequate for determining costs
applicable to the contract.

(c) The uncertainties involved in contract performance do not permit costs to be estimated
with sufficient accuracy to use a fixed price contract.

(d) The total value of the contract is high enough to justify the higher administrative costs
when compared to other contract types.

(3) Considerations:

(a) Appropriate FAA surveillance during performance will provide reasonable assurance
that efficient methods and effective cost controls are used.

(b) Verifiable cost information is available.

(c) A ceiling price which the contractor may not exceed without the CO’s
approval.

(d) Allowable costs are determined according to FAA Cost Principles.

d. Cost-Plus-Fixed Fee.

(1) Description:

(a) Provides for payment to the contractor of a negotiated fee that is fixed at the inception
of the contract. The fee is a fixed dollar amount.

(b) For CPFF LOE contract, the fee is determined by the level of effort performed. The
fixed fee may vary by a pre-determined amount or percentage of the total fixed fee
available based on the level of effort, but not cost incurred.

(c) The fixed fee does not vary with actual cost, but may be adjusted as a result of changes
in the scope of work to be performed under the contract.
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(d) If the contract is incrementally funded, the CO should identify in all awards and
modifications the portion of funding allocated to the fee.

(e) Typically written in either completion form or term form.

(f) Permits contracting for efforts that might otherwise present too great a risk to
contractors, but it provides the contractor only a minimum incentive to control costs.

(2) Use When:

(a) The uncertainties involved in contract performance do not permit costs to be estimated
with sufficient accuracy to use a fixed-price contract.

(b) The total value of the contract is high enough to justify the higher administrative costs
when compared to another contract type.

(c) The contractor’s accounting system is adequate for determining costs
applicable to the contract.

(d) The level of effort required is unknown such as for the performance of research or
preliminary exploration or study.

(e) The extra incentive of a cost plus award fee is not necessary, but payment of profit is
still appropriate.

(3) Considerations:

(a) A contract ceiling price is established at award and the contractor may not exceed the
ceiling without the CO’s written approval.

(b) Costs are determined according to FAA Cost Principles.

(c) Contractor’s accounting system is adequate for determining costs applicable to the
contract.

(d) A Contractor may invoice the fee as a percentage of costs incurred, rather than a fixed
dollar amount per invoice subject to the total Fixed Fee amount. If a Contractor invoices
as a percentage of costs, the CO and COR must closely monitor the payment of fee and
ensure compliance with AMS Clause 3.2.4-6 Fixed Fee and its require fee withholding.
The Contractor fee may be released for payment once all deliverables have been received
and accepted by the COR.

(e) Fixed fee payments may also be structured subject to contract terms and conditions
such as milestone payments. A percentage or amount of the total fixed fee is paid upon
completion of specified milestones.
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(f) Cost plus fixed fee does not provide fee incentives for superior performance.

(9) Generally less costly to administer from an administrative standpoint than cost plus
award fee.

(h) May be completion or term. Completion form is preferred because of the differences
in obligation assumed by the contractor. This forms states a definite goal or target and
specifies an end product. If the work cannot be completed within the estimated cost, FAA
may require more effort and increase the estimated cost but without an increase in fee.

(i) If term is used the contract should provide a specific level of effort within a definite
time period. If FAA considers performance satisfactory, the fixed fee is payable at the
expiration of the agreed upon period.

(1) For multiple award contracts, the CO should make a determination about splitting the
potential work under the contract vehicle to determine the share of fixed fee. This type of
award is not recommended for multiple award contracts as it is difficult to determine
which work will go to which Contractor in advance.

e. Cost-Plus-Incentive Fee.

(1) Description:

(a) Provides for the initially negotiated fee to be adjusted later by a formula based on the
relationship of total allowable costs to total target costs.

(b) Specifies a target cost, target fee, minimum and maximum fees, and a fee adjustment
formula.

(c) After contract performance, the fee payable to the contractor is determined in
accordance with the formula.

(2) Use When:

(a) A cost-reimbursement contract is necessary and a target cost and fee adjustment
formula can be negotiated that are likely to motivate the contractor to manage effectively.

(b) Development and test programs are required.
(c) Technical performance incentives may be included and it is highly probable that the

required development of a major system is feasible and FAA has established its
performance objectives, at least in general terms.
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(3) Considerations:

(a) The fee adjustment formula provides, within limits, for increases in fee above target
fee when total allowable costs are less than target costs and decreases in fee below target
fee when total allowable costs exceed target costs.

(b) The increase or decrease is intended to provide an incentive for the contractor to
manage the contract effectively.

(c) When total allowable cost is greater than or less than the range of costs within which
the fee-adjustment formula operates, the contractor is paid total allowable costs, plus the
minimum or maximum fee.

(d) The fee adjustment formula should provide an incentive that will be effective over the
full range of reasonably foreseeable variations from target cost.

(e) If a high maximum fee is negotiated, the contract must also provide for a low minimum
fee that may be a zero fee or, in rare cases, a negative fee.

(f) Costs are determined according to FAA Cost Principles.

(g) Contractor's accounting system is adequate for determining costs applicable to the
contract.

f. Cost-Plus-Award Fee.
(1) Description:
(a) Provides for a fee consisting of:
(i) a base amount fixed at inception of the contract;

(i)an award amount that the contractor may earn in whole or in part during
performance and that is sufficient to motivate excellent performance; and

(iii) a performance evaluation plan that specifies the criteria for determining the
award fee to be paid. Additional detailed guidance on developing a performance
evaluation plan, measurable award fee criteria, calculating award fee, and other
basic guidelines about administering cost-plus-award-fee contracts are in
Appendices D-2 and D-3 of this Section.

(b) The amount of the award fee to be paid is based on FAA’s judgmental evaluation of
the contractor’s performance. This determination is made unilaterally by FAA and is not
subject to the "Disputes” clause.
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(2) Use When:

(a) The uncertainties involved in contract performance do not permit costs to be estimated
with sufficient accuracy to use a fixed-price contract.

(b) The total value of the contract is high enough to justify the higher administrative costs
when compared to another contract type.

(c) The contractor’s accounting system is adequate for determining costs.

(d) The work to be performed is such that it is neither feasible nor effective to devise
predetermined objective incentive targets applicable to cost, technical performance, or
schedule.

(e) The likelihood of meeting acquisition objectives will be enhanced by using a contract
that effectively motivates the contractor toward exceptional performance and provides
FAA with the flexibility to evaluate both actual performance and the condition under
which it was achieved.

(3) Considerations:

(a) The CO should weigh the cost of higher contract administration costs against the
expected benefit of selecting a cost-plus-award-fee contract.

(b) A ceiling price which the contractor may not exceed without the CO's approval is
included.

(c) Costs are determined according to FAA Cost Principles.

(d) The CO must develop measurable award fee criteria to evaluate contractor
performance. The CO evaluation must contain narrative comments as the bases for
judging contractor performance, identifying specific contractor strengths, weaknesses and
deficiencies.

(e) Contract contains an award fee determination plan which discusses the method FAA
will use to determine how much the award fee will be paid.

(f) General topics of an award fee plan:

(i) Performance discriminators must be clearly described as these are the bases
for grading and scoring methods used to translate evaluation findings into
recommended award fee amounts or ranges.

(i) Frequency of evaluations, total award fee, and amount of fee allocated per
performance evaluation period.
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(1) Process for making changes to the plan.

(iv) Termination (describes how the final period of evaluation will be treated
should the contract be terminated).

(of) Number of evaluation criteria and the requirements they represent may differ widely
among contracts. The criteria and rating plan should motivate the contractor to improve
performance in the areas rated, but not at the expense of a least minimum acceptable
performance in all other areas.

(hg) Provide for evaluation at stated intervals during performance, so that the contractor
is periodically informed of the quality of its performance.

(ik) Partial payment of fee should generally correspond to the evaluation periods.

g. Cost-Plus-Percentage of Cost.

Description: Provides for reimbursement of cost plus an agreed upon percentage of incurred cost as fee.
The amount of fee increases as cost increases. This type of contract rewards inefficient and ineffective
performance, or failure to control cost, with higher amounts of fee.

IHIS CONTRACT TYPE 1S PROHIBITED.

4 Incentive Contracts Revised 7/2009

a. General.

(1) Incentive contracts are designed to obtain specific program objectives by establishing
reasonable and attainable targets clearly communicated to the contractor, and by establishing
incentives to motivate contractor performance and

discourage inefficiency. The basic categories of incentive contracts are fixed-price incentive and
cost-reimbursement incentive. Award-fee contracts are also a type of incentive contract.

(2) When predetermined, formula-type incentives on technical performance or delivery are
included in a contract, increases in profit or fee are provided only for contractor achievement
surpassing the targets, and decreases are provided for to the extent that such targets are not met.
The incentive increases or decreases are applied to performance targets rather than minimum
performance requirements.

b. Cost Incentives.

(1) Most incentive contracts include only cost incentives, which take the form of a profit or fee
adjustment formula and are intended to motivate the contractor to effectively manage costs. No
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incentive contract should provide for other incentives without also providing a cost incentive (or
constraint).

(2) Excluding cost-plus-award-fee contracts, incentive contracts include a target cost, a target
profit or fee, and a profit or fee adjustment formula that (within the constraints of a price ceiling
or minimum and maximum fee) provides:

(a) Actual cost that meets the target will result in the target profit or fee;

(b) Actual cost that exceeds the target will result in downward adjustment of target profit
or fee; and

(c) Actual cost that is below the target will result in upward adjustment of target profit or
fee.

c. Performance Incentives.

(1) Performance incentives may be considered for specific product characteristics (e.g., range,
speed, maneuverability) or other specific elements of the contractor’s performance. These
incentives should relate profit or fee to results achieved by the contractor, compared with
specified targets.

(2) To the extent practicable, positive and negative performance incentives should be considered
for service contracts involving objectively measurable tasks when quality of performance is
critical and incentives are likely to motivate the contractor.

(3) Technical performance incentives may involve a variety of specific characteristics that
contribute to the overall performance of the end item. The incentives on individual technical
characteristics should be balanced so that no one of them is exaggerated to the detriment of the
overall performance of the end item.

(4) Performance tests and/or assessments of work performance are generally essential in order to
determine the degree of attainment of performance targets. The contract should be as specific as
possible in establishing test criteria (such as testing conditions, instrumentation precision, and
data interpretation) and performance standards (such as the quality levels of services to be
provided).

(5) Because performance incentives present complex problems in contract administration, the CO
should negotiate incentives in full coordination with Government engineering and pricing
specialists.

(6) It is essential that the Government and contractor agree explicitly on the effect that contract
changes (e.g., pursuant to the Changes clause) will have on performance incentives.
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(7) The CO must exercise care, in establishing performance criteria, to recognize that the
contractor should not be rewarded or penalized for attainments of Government-furnished
components.

d. Delivery Incentives.

(1) Delivery incentives should be considered when improvement from a required delivery
schedule is a significant Government objective. It is important to determine the Government’s
primary objectives in a given contract (e.g., earliest possible delivery or earliest quantity
production).

(2) Incentive arrangements on delivery should specify the application of the reward-penalty
structure in the event of Government-caused delays or other delays beyond the control, and
without the fault or negligence, of the contractor or subcontractor.

e. Structuring Multiple-Incentive Contracts. A multiple-incentive arrangement should:

(1) Motivate the contractor to strive for outstanding results in all incentive areas; and

(2) Compel trade-off decisions among the incentive areas, consistent with the Government’s
overall objectives for the acquisition. Because of the interdependency of the Government’s cost,
the technical performance, and the delivery goals, a contract that emphasizes only one of the goals
may jeopardize control over the others. Because outstanding results may not be attainable for
each of the incentive areas, all multiple- incentive contracts must include a cost incentive (or
constraint) that operates to preclude rewarding a contractor for superior technical performance or
delivery results when the cost of those results outweighs their value to the Government.

f. Checklist for Incentive Contracts.

Pre-award:

o Was a review of incentive fee contracting at AMS Procurement Guidance
T3.2.4.A.4 a.- e. completed?

o Isit likely the incentive affects cost, schedules or quality in a positive way?

o Are there potential unintended negative consequences in the incentive on
costs, schedules or quality?

o Isthe incentive challenging and attainable?
o Isthe incentive affordable for FAA?

o Are resources available to properly formulate and monitor the contract?
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©)

©)

Can risks and cost benefits be assessed?

Can incentives be objectively measurable?
Do incentives correlate to the desired results?
What form should the incentive take?

Was there market research and open communications with vendors in developing the
incentive?

Are there evaluation factors related to the incentive?

Are multiple incentives (i.e., combination of cost, performance/delivery, or
quality incentives) appropriate?

Does the incentive fee plan provide clear direction on how the incentive fee will be
applied and monitored?

What is appropriate contract type - CPIF or FPI?
Are there any goals where multiple incentives conflict?

Does the incentive have the requisite limits?

Post-award:

Is the incentive effective?

Do incentive assumptions need to be reassessed?

Are contractors being rewarded for simply meeting contract requirements?

Is the incentive focused on the objective?

How effective are the tools and processes being used to monitor the incentive?

Is there a need to revise the incentive due to changes in requirements or contract
developments?

5 Indefinite Delivery revised 7/2019

a. General. There are three types of indefinite delivery contracts: definite quantity; requirements; and
indefinite-quantity. An indefinite delivery contract permits flexibility in both quantity and delivery time,
and in ordering products or services after requirements materialize. These contract types are appropriate
when the exact times or exact quantities of future deliveries are not known at the time of contract award,
and FAA wants a firm commitment from the contractor to accept all orders placed in accordance with
the contract terms. Other considerations for indefinite delivery contracts include:
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(1) Contracts may provide for any appropriate cost or pricing arrangement.

(2) Cost or pricing arrangements that provide for an estimated quantity of supplies or services
(e.g., estimated number of labor hours) must comply with the appropriate cost and pricing
procedures.

(3) Prices remain fixed for the duration of the contract unless specific provisions are included for
price adjustments.

(4) A separate public announcement is not required for orders placed under a requirements or
indefinite quantity contract.

(5) Contract schedule should include the names of organizations authorized to issue orders.

(6) The contract may include provisions for placing oral, electronic, or facsimile orders. Funds
should be properly obligated and oral orders confirmed in writing.

(7) When determining which contract, cost and pricing arrangements to include, all justifications
and approvals for such arrangements must be made and obtained prior to entering into the
indefinite delivery contract.

(8) The contract may include program management task orders. The determination to award
program management task orders will be made on a case-by-case basis and driven by program
requirements, scope, complexity, dollar value, and risk. Some factors that the program office
may consider in its decision to award program management task orders include the following:

(a) Major stakeholder visibility.

(b) Complexity of the procurement scope and impact on the program’s mission.

(c) Overarching program oversight of individual projects/task orders.

(d) Centralized coordination with vendors in managing the overall technical requirements,
performance monitoring, and status reporting across the program.

b. Definite Quantity.

(1) Description:

Provides for delivery of a definite quantity of specific supplies or services for a fixed period, with
deliveries or performance to be scheduled at designated locations upon order.

(2) Use When:

(a) FAA can determine in advance that a definite quantity of supplies or services will be
required during the contract period and the supplies or services are regularly available or
will be available after a short lead-time.
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(b) The FAA’s total requirements are known but the delivery schedule or locations are not
known in advance.

(3) Considerations:

(a) Limits FAA’s and the contractor’s obligation to the quantity specified in the contract.

(b) May also contain provisions to order option quantities.

c. Indefinite Quantity.

(1) Description:

(a) Limits FAA’s obligation to the minimum quantity specified in the contract.

(b) Provides for delivery of an indefinite quantity within stated limits, of specific products
or services during a fixed period; with deliveries to be scheduled by placing orders with
the contractor.

(c) Also known as a delivery order contract.

(2) Use When:

(a) The FAA cannot predetermine, above a specified minimum, the precise quantities of
supplies or services that will be required during the contract period.

(b) The FAA does not wish to commit itself for more than a minimum quantity.
(c) A recurring need is anticipated.

(d) Funds for other than the stated minimum quantity are obligated by each delivery order,
and not by the contract itself.

(3) Considerations:

(a) The schedule of items should include a realistic estimate of total orders to be placed
during the contract term.

(b) Contract may include a maximum or minimum quantity that FAA may order under
delivery order and the maximum that it may order during a specific period of time.

(c) The contract should contain a minimum quantity of supplies or services that the
contractor may be required to deliver, if ordered. The minimum quantity should be more
than nominal but should not exceed the amount that FAA is fairly certain to order.
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(d) Making multiple awards may be beneficial. In making this determination, the CO
should exercise sound business judgment as part of acquisition planning. The
administrative cost of multiple contracts may outweigh any potential benefits.

(e) If multiple awards are anticipated, include a notice to offerors.

d. Requirements Contract.

(1) Description:

(@) Provides for filling all actual product or service requirements of designated
government activities during a specified period with delivery or performance scheduled
by placing orders with the contractor.

(b) Funds are obligated by each delivery order, not by the contract itself.

(c) Also known as a delivery order contract.

(2) Use When:

(a) The FAA anticipates recurring requirements but cannot predetermine the precise
quantities of products or services that designated FAA activities will need during a definite
period.

(b) The contract states a realistic estimated total quantity.

(c) The estimate is based on the most current information available, such as previous
requirements or consumption.

(3) Considerations:

(a) Estimated requirements are not a representation to an offeror or contractor that the
estimated quantity will be ordered, or that conditions affecting requirements will be stable
or normal.

(b) Contract may include a maximum limit of the contractor’s obligation to deliver and
the FAA’s obligation to order.

(c) Contract may specify minimum/maximum quantities that the FAA may order under
each individual order and the maximum it may order during a specified period of time.

(d) If contract is to acquire work on exiting FAA property (e.g., repair, modification or
overhaul), the schedule should specify that failure of FAA to furnish such items in the
amounts or quantities described in the schedule as ‘estimated’ or ‘maximum’ will not

FAST Version 9/2020

CR 20-71
p. 94



entitle the contractor to any equitable adjustment in price under the FAA property clause
of the contract.

6 Time-and-Materials / Labor-Hour Revised 1/2015
a. Description:

A time-and-materials (T&M) or labor-hour (LH) contract provides for acquiring supplies or services on
the basis of direct labor hours at specified fixed hourly rates. Fixed hourly labor rates include wages,
overhead, general and administrative expenses, and profit. A T&M contract also includes provisions
for acquiring materials at actual cost (and may include a handling fee).

b. Use When:

A T&M or LH contract may be used when no other contract type is suitable, and it is not possible at the
time of award to accurately estimate the extent or duration of the work or to anticipate costs with any
reasonable degree of confidence.

c. Considerations:

(1) Justification. The CO must document the basis for selecting a T&M or LH contract, including
task orders placed against an ordering vehicle. This justification must explain:

(a) Why no other contract type is suitable;

(b) Why it is not possible to accurately estimate the extent or duration of the work or to
anticipate costs with any reasonable degree of confidence;

(c) The market research conducted; and

(d) How the requirement has been structured to best allow for another contract type with
less risk (such as fixed-price) to FAA in future procurements. This may include
transitioning individual line items to fixed-price (for example, materials), while keeping
other line items as T&M (for example, installation services).

(2) Approval of Long Term Contracts. The Chief of the Contracting Office must

approve any T&M or LH contract with a total performance period of more than five years (base
period plus options, or contracts extended by modification). The CO documents the basis for the
performance period, includes this information in the T&M or LH justification required by
paragraph c. (1) above, and sends to the justification to the COCO for approval. Non-T&M or LH
contracts that have T&M or LH line items that are 15% of the contract price or less do not need
COCO approval.

(3) Ceiling. T&M or LH contracts must include a ceiling price established at the time of contract
award. There must be a documented relationship between the ceiling price established at the time
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of award and the amount of work expected to be performed. The CO must justify and document
consistent with AMS Single-Source Selection Policy any ceiling price increase. As part of this
justification and documentation, the CO must conduct an analysis of pricing and other relevant
factors to determine if the ceiling increase is in the FAA’s best interests. The CO also should
consider if effort in excess of the ceiling price, where appropriate, should be completed using a
fixed-price contract modification.

(4) Labor Categories. T&M or LH contracts should establish only those labor categories
necessary for the required work. The program official and CO must jointly document the basis
for selecting labor categories to be used. The contract should specify any minimum education,
experience, and other qualifications required for each labor category.

(5) Hourly Rates. T&M or LH contracts must specify for each labor category, separate fixed
hourly rates that include wages, overhead, general and administrative expense, and profit. For
noncompetitive awards, the contract must specify fixed hourly rates for each labor category,
whether performed by contractor personnel, subcontractor personnel, or employees of a division,
subsidiary, or affiliate of the contractor under a common control.

(6) Material Costs.
(a) Materials are:

(1) Direct materials: Those materials that enter directly into the end product or are
consumed in connection with the furnishing of the end product or service;

(2) Subcontracts: For supplies or incidental services for which there is not a labor
category in the contract;

(3) Other direct costs: Includes incidental services for which there is not a labor
category in the contract, travel, and computer usage charges; and

(4) Applicable indirect costs.

(b) Material costs are compensable only if the contract provides for such costs.

(c) When included as part of material costs, material handling costs (or fees) must include
only costs excluded from the labor-hour rate. These costs may include all appropriate
indirect costs allocated to direct materials in accordance with the contractor’s usual
accounting procedures.

(7) Monitoring. T&M or LH contracts provide limited incentive for a contractor to

control costs or efficiently use labor. FAA personnel must closely monitor a contractor’s
performance to ensure efficient work methods and adequate cost controls are in place. Methods
of monitoring generally relate to the dollar value and risk associated with the contract, and may
include:

FAST Version 9/2020
CR 20-71

p. 96



(a) Random Sampling. Random sampling is a statistically based method that assumes
receipt of acceptable performance if a given percentage or number of scheduled
assessments is found to be acceptable;

(b) 100% Inspection. This surveillance/assessment type is preferred for those tasks
that occur infrequently; including tasks that cannot be random sampled because the
sample size for a small lot may exceed the lot size;

(c) Periodic Surveillance. Periodic sampling is similar to random sampling, but it is
planned at specific intervals or dates; or

(d) Customer Feedback. Customer feedback is first-handfirsthand information from
the actual users of the service.

7 Letter and Ceiling Priced Contracts Revised 7/2007

a. General. A letter contract is a preliminary contractual instrument that authorizes a contractor to
immediately begin work, subject to negotiating a definitive contract. A letter contract should not be used
for contract modifications. A ceiling priced contract authorizes a contractor to start performance before
final agreement on contract price.

b. Letter Contract.

(1) Description:
(a) Provides a preliminary authorization for the contractor to immediately begin work.

(b) Includes a brief description of the work, performance period, and a limitation on the
total funding amount that a contractor may expend and FAA will pay.

(c) Contractor agrees to be bound by the AMS termination, changes and disputes
provisions.

(2) Use When:
(a) The FAA’s interests demand that the contractor be given a binding commitment so
that work can start immediately and negotiating a definitive contract is not possible in
sufficient time to meet the requirement.

(b) Emergency or other special situations for limited amounts.

(3) Considerations:
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(a) Should not be used to commit the FAA to a definitive contract in excess of the funds
available at the time the letter contract is executed.

(b) Should not be amended to satisfy a new requirement unless that requirement is
inseparable from the existing letter contract. Any such amendment is subject to the same
requirements and limitations as a new letter contract.

c. Ceiling Priced.

(1) Description:

(a) A written contractual instrument that contains all required AMS provisions, except for
final agreement on contract price or cost.

(b) Contains all requirements for performance or delivery. (2) Use When:

(c) The FAA’s interests demand that the contractor be given a binding commitment so
that work can start immediately and negotiating a definitive contract price or cost is not
possible in sufficient time to meet the requirement.

(d) The ceiling priced contract contains the maximum price or cost to be negotiated; the
contract type for the definitized contract; FAA's maximum liability pending definitization;
a definitization schedule; and a provision which permits the CO to determine a reasonable
price or cost (subject to the disputes provisions).

(3) Considerations:

(a) Use of a ceiling-priced contract for a cost-reimbursement contract should not be
construed to alter the obligation of the parties to complete performance of the cost type
contract.

(b) The definitization schedule should include dates for submission of the

contractor’s price proposal, required cost or pricing data and, if required, make-or-buy
and subcontracting plans; a date for the start of negotiations; and a target date for
definitization.

(c) The definitization should be completed within 180 days after the date of the ceiling-
priced contract or before completion of 40% of the work to be performed, whichever
occurs first.

8 Multi-year Contracting revised 7/2007

a. Description. Multi-year contracting is a special method of acquiring known requirements for supplies
or services for up to five program years, without total program funding at the time of basic contract
award. Funds are obligated only for the first program year’s
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requirements. Contract performance after the first year is contingent on appropriations for each
subsequent program year. If appropriations are not made, then FAA must cancel the contract and the
contract may provide for a cancellation payment to the contractor. Multi-year contracts differ from
multiple year contracts in that multi-year contracts obtain more than one year’s requirement without
establishing and having to exercise an option for each program year after the first.

b. Multi-year Authority. Specific legal authority authorizes or restricts FAA’s use of multi-year contracts.
Before planning a multi-year contract, the CO must obtain legal counsel’s concurrence.

c. Benefits. Advantages of using multi-year provisions include to:

(1) Lower costs;
(2) Enhance standardization;
(3) Reduce administrative burden associated with contract award and administration;

(4) Ensure substantial continuity of production or performance, to avoid annual startup costs, pre-
production testing costs, make-ready expenses, and phase-out costs;

(5) Stabilize contractor workforces;

(6) Avoid establishing quality control techniques and procedures for a new contractor each year;
(7) Broaden the competitive base, with opportunity for participation by contractors not otherwise
willing or able to compete for lesser quantities, particularly in cases involving high startup costs;

and

(8) Provide incentives to contractors to improve productivity through investment in capital
facilities, equipment, and advanced technology.

d. Considerations. When deciding whether to use multi-year provisions, the CO should consider:

(1) There will be a continuing requirement consistent with current plans for the proposed contract
period. The minimum need for the item to be purchased is expected to remain substantially
unchanged during the proposed contract period in terms of production rate, acquisition rate, and
total quantities;

(2) The contract will require a substantial initial investment in plant or equipment, or there will
be a substantial contingent liability for assembling, training, or transporting a specialized
workforce;

(3) The contract will encourage competition and promote economies in operation;
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(4) The contract will promote safety or efficiency of the National Airspace System and will result
in reduced total costs;

(5) There is reasonable expectation that throughout the contemplated contract period FAA will
request funding for the contract at the level required to avoid contract cancellation;

(6) There is a stable design for the item to be acquired and the technical risks associated with such
item are not excessive; and

(7) There are realistic estimates of both cost of the contract and anticipated cost avoidance through
the use of multi-year provisions.

e. Services. Fixed-price and fixed-price incentive contracts for the following services, and supplies
related to those services, may be acquired using multi-year provisions:

(1) Operation, maintenance, and support of facilities and installations;

(2) Operation, maintenance, and modification of aircraft, vehicles, and other highly complex
equipment;

(3) Specialized training requiring high quality instructor skills, including training of pilots and
aircrew members and foreign language training; and

(4) Base services, including ground maintenance, aircraft refueling, bus transportation, and refuse
collection and disposal.

f. Multi-year provisions should not be used to acquire construction or real property.

g. Soliciting Offers and Pricing

(1) The CO may solicit separate offers for the current one-year program requirements alone and
for the total multi-year program requirements. Separate offers allow the CO to determine which
alternative provides the lowest unit price and whether there are potential savings from using
multi-year provisions. When in FAA’s best interest, the CO may solicit offers for the total multi-
year requirements only.

(2) Multi-year contracts allow certain costs to be amortized over the entire contract quantity,
resulting in identical (level) unit prices for all items or services. When level unit pricing is not in
FAA’s best interest, the CO may use variable unit pricing, provided that for competitive proposals
there is a valid method of evaluation.

(3) Given the longer period of performance for a multi-year contract, the CO should consider risk
when negotiating a profit or fee objectives and should consider financing arrangements that reflect
contractor’s cash flow needs.
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h. Cancellation. If a multi-year contract is canceled, FAA should fairly compensate a contractor for the
work done and for preparations made for the canceled portion of the contract. The specific dollar amount
of "fair compensation™ is only determined if the contract is actually canceled. The contractor submits a
cancellation claim, the CO evaluates it, and the parties negotiate the “fair compensation,” called the
cancellation charge, which FAA will pay to the contractor. A cancellation charge is the amount of
unrecovered costs that would have been recouped through amortization over the full term of the contract,
including the term

canceled. The cancellation ceiling is the maximum cancellation charge that the contractor can receive in
the event of cancellation. For each point in time when the FAA could cancel the contract, there is a
unique cancellation ceiling.

(1) Whether, or to what extent, cancellation provisions are included in multi-year
contract depends on the circumstances. The CO may use modified cancellation provisions or
exclude cancellation provisions when appropriate.

(2) If cancellation occurs, the contractor is entitled to payment in accordance with contract terms
and conditions. The terms of cancellation should outline cancellation procedures, cancellation
points in time, the way in which cancellation will be funded, types of costs to be included in the
cancellation charge, and cancellation ceiling.

(3) Cancellation charges need not be funded before cancellation. The CO should determine
whether to fund the cancellation ceiling or treat it as a contingent (unfunded) liability.

(4) All program years except the first are subject to cancellation. Each subsequent program year
has a cancellation ceiling. Cancellation ceilings should exclude amounts for items included in
prior program years. The cancellation ceiling for each program year is reduced in direct proportion
to the remaining requirements subject to cancellation.

(5) Multi-year contracts may allow reimbursement of unrecovered non-recurring costs included
in the price of canceled items to protect the contractor against loss resulting from cancellation.

(6) In determining cancellation ceilings, the CO should estimate reasonable pre- production or
startup, labor learning, and other non-recurring costs to be incurred by an ‘average’ prime
contractor or subcontractor, which would be applicable to, and which normally would be
amortized over, the items or services to be furnished under the multi- year requirements. Non-
recurring costs include such costs, where applicable, as plant or equipment relocation or
rearrangement, special tooling and special test equipment, pre- production engineering, initial
rework, initial spoilage, pilot runs, allocable portions of the costs of facilities to be acquired or
established for the conduct of the work, costs incurred for the assembly training and transportation
of a specialized workforce to and from the job site, and unrealized labor learning. Costs should
not include any costs of labor or materials, or other expenses (except as indicated above), which
might be incurred for performance of subsequent program year requirements. The total estimate
of the above costs must then be compared with the best estimate of the contract cost to arrive at a
reasonable percentage or dollar figure. To perform this calculation, the CO should obtain in-house
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engineering cost estimates identifying the detailed recurring and non-recurring costs, and
indicating labor learning implications.

(7) The CO should establish cancellation dates for each program year’s requirements regarding
production lead time and the date by which funding for these requirements can reasonably be
established. The CO should include these dates in the schedule, as appropriate.

The CO should limit the FAA’s payment obligation to an amount available for contract performance.
The CO must insert the amount for the first program year in the contract upon award and modify it for
successive program years upon availability of funds. If the contract is terminated for convenience of the
FAA in whole, including items subject to cancellation, the FAA’s obligation must not exceed the amount
specified in the schedule as available for contract performance, plus the cancellation ceiling.

9 Options Added 7/2007

a. An option is a unilateral contractual right through which FAA may, within a specified time, chose to
purchase additional quantities of supplies or services or extend the term of a

contract. Options can be an effective method of managing risk, reducing administrative costs of
resoliciting for recurring requirements, and motivating contractor’s performance. Options do not
guarantee contractors that FAA will acquire more than the basic contract quantity or extend the period
of performance.

b. Options may be stated as increased quantities of supplies or services, or may be expressed in terms of:
(1) Percentage of specific contract line items.

(2) Increase in specific contract line items.
(3) Additional numbered line items.
(4) Extensions to the term of the contract.

c. Services. Generally, contracts with options for recurring services should be limited to five years.
Contracts subject to the Service Contract Act cannot exceed five years, including options.

d. Evaluation of Option/Exercise at Award. The solicitation must state whether the CO will evaluate
offers inclusive or exclusive of options and, if applicable, state whether options will be exercised at the
time of award. If the CO may exercise an option at award, the solicitation must specify the price at which
FAA will evaluate the option (highest option price offered or option price for specified requirements).

e. Price Limitation. A solicitation may allow options to be offered without or with price limitation.
Solicitations may require options to be offered at prices no higher than those for the initial requirement.
Solicitations that limit option prices should specify that FAA will accept an offer containing an option
price higher than the basic price only if the acceptance does not prejudice any other offeror.

FAST Version 9/2020
CR 20-71
p. 102



f. Priced Options. Priced options contain specific option pricing and, if applicable, an appropriate
economic price adjustment index. Priced options give FAA a unilateral right to purchase additional
quantities or extend a contract period at pre-agreed prices and terms. Priced options are appropriate when
the market is relatively stable, price inflation is fairly predictable, the nature of the requirement is not
likely to change significantly between award and the time the option is exercised, or when it may be
difficult to test the market at a future date.

g. Unpriced Options. For unpriced options, the terms and conditions are agreed to at the time of basic
contract award but option prices are not agreed to until exercise. Unpriced options may include a not-to-
exceed amount established at the time of basic contract award (otherwise exercise of the option requires
single source justification). Unpriced options may be bilaterally exercised after agreement on prices.

h. Public Announcement. A public announcement is not required for option exercise.

i. Option Exercise. The CO makes a prudent business decision whether to exercise an option. The CO,
consulting with the program official, should consider funding availability, option prices, and contractor
performance (timeliness and quality) when arriving at this decision. The CO may also consider:

(1) A new solicitation, an informal analysis of prices, or examination of the market would not
produce better prices or a more advantageous offer than that offered by the option.

(2) The time between award of the basic contract and option exercise is so short that it indicates
the option price is the lowest price obtainable or the more advantageous offer.

j. Economic Price Adjustment. For options that include an economic price adjustment, the CO
should determine the effect of that adjustment on option prices before exercise.

k. Notification. The CO must notify the contractor that FAA is exercising an option; options are not self-
exercising. When exercising an option, the CO provides written notice to the contractor within the time
period specified in the contract. The contract terms may also require the CO to give preliminary notice
of intent to exercise an option.

10 Basic Agreement Revised 7/2007

A basic agreement is a written instrument of understanding, negotiated between FAA and a contractor,
which contains contract clauses applying to possible future contracts between the parties. During the
basic agreement’s term, separate future contracts will incorporate by reference or attachment the required
and applicable clauses agreed upon in the basic agreement. A basic agreement is not a contract.

a. Application. A basic agreement should be used when a substantial number of separate contracts may
be awarded to a contractor during a particular period and significant recurring negotiating problems have
been experienced with the contractor. Basic agreements may be used with negotiated fixed-price or cost-
reimbursement contracts.
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b. Contents. Basic agreements should contain the clauses required by AMS and other appropriate clauses
that the parties agree to include in each contract.

c. Termination. Each basic agreement will provide for discontinuing its future applicability upon

30 days written notice by either party. The CO should annually review each basic agreement before the
anniversary of its effective date and revised as necessary. Basic agreements may need to be revised before
the annual review due to mandatory statutory requirements. A basic agreement may be changed only by
modifying the agreement itself and not by a contract incorporating the agreement. Discontinuing or
modifying a basic agreement must not affect any prior contract incorporating the basic agreement. COs
may obtain and use existing basic agreements of another agency when practical.

d. Exclusions. A basic agreement does not cite appropriations or obligate funds, or state or imply any
agreement by FAA to place future contracts or orders with the contractor.

e. Incorporating contract. Each contract incorporating a basic agreement includes a scope of work and
price, delivery, and other appropriate terms applicable to the particular contract. The basic agreement
should be incorporated into the contract by specific reference (including reference to each amendment)
or by attachment. Clauses pertaining to subjects not covered by the basic agreement, but applicable to
the contract being negotiated, should be included in the same manner as if there were no basic agreement.

11 Basic Ordering Agreement Revised 7/2007

A basic ordering agreement is a written instrument of understanding, negotiated between the FAA and a
contractor. A basic ordering agreement contains terms and conditions applying to future contracts
(orders) between the parties during its term, a description, as specific as practicable, of supplies or
services to be provided, and methods for pricing, issuing and delivering future orders under the basic
ordering agreement. A basic ordering agreement is not a contract.

a. Application. A basic ordering agreement may be used to expedite contracting for uncertain
requirements for supplies or services when a substantial number of requirements for the type of supplies
or services covered by the agreement are anticipated to be purchased from the contractor but specific
items, quantities, and prices are not known at the time the agreement is executed. Under proper
circumstances, the use of these procedures can result in economies in ordering parts for equipment
support by reducing administrative lead-time, inventory investment and inventory obsolescence due to
design changes.

b. Contents. Each basic ordering agreement describes the method for determining prices to be paid to the
contractor for the supplies or services. It also includes delivery terms and conditions or specifies how
they will be determined, dispute provisions, and any special payment provisions. The agreement contains
a list of FAA activities authorized to issue orders under the agreement. Each basic ordering agreement
specifies the point at which the order becomes a binding contract (e.qg., issuance of the order, acceptance
of the order in a specified manner, or failure to reject the order within a specified number of days). The
agreement also contains a statement that failure to reach agreement on price for any order issued before
its price is established will be processed as a dispute under the dispute provisions included in the basic
ordering agreement.
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c. Administration. The CO should annually review each basic ordering agreement before the anniversary
of its effective date and revised as necessary. Basic ordering agreements may need to be revised before
the annual review due to mandatory statutory requirements. A basic ordering agreement should be
changed only by modifying the agreement itself and not by individual orders issued under it. Modifying
a basic ordering agreement does not retroactively affect orders previously issued under it.

d. Issuing Orders. A CO representing any Government activity listed in a basic ordering agreement may
issue orders for supplies or services covered by that agreement. A CO may issue orders under basic
ordering agreements on any appropriate contractual instrument that incorporates by reference the
provisions of the basic ordering agreement. The CO should neither make any final commitment nor
authorize the contractor to begin work on an order under a basic ordering agreement until prices have
been established, unless the order establishes a ceiling price limiting FAA’s obligation and either:

(1) The basic ordering agreement provides adequate procedures for timely pricing of the order
early in its performance period; or

(2) The need for the supplies or services is compelling and unusually urgent. For example, FAA
would be seriously injured, financially or otherwise, if the requirement were not met sooner than
would be possible if prices were established before the work began. The CO should proceed with
pricing as soon as practical. In no event should an entire order be priced retroactively.

B Clauses

view contract clauses

C Forms

view procurement forms
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D Appendices Revised 7/2008
1 Appendix - Sample Letter Contract Rrevised 4/2012
SAMPLE LETTER CONTRACT

Mr. John Smith

Smith Services Company

1234 Easy Street

Oklahoma City, Oklahoma 73123

Dear Mr. Smith:
This letter constitutes an authorization for you to commence work on proposed contract
(insert contract number and brief description of work), subject to the following:

(@) A maximum of $ (insert amount equal to 50% of contractor proposal or a not-to-exceed
amount) of costs may be incurred.

(b) Expenditures above that amount are not authorized, and are at your own risk.
(c) Work is authorized to begin (insert date not earlier than date of letter).

(d) This authorization is subject to FAA cost principles described in FAA Acquisition Management
System Policy section 3.3.2.

(e) When the contract for this project is definitized, it will be a (insert appropriate type of
contract).

(F) In the event of contract termination, calculation of payments due under this authorization will be
accomplished under the provisions of clause(s) (enter appropriate termination clauses).

(g) The work authorized by this letter is described in your proposal of (date or other
appropriate reference to the SOW). (COs should ensure a copy of the SOW is attached to the COR copy
of the letter contract.)
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(h) The Contracting Officer's Representative is (insert appropriate information).; telephone
number is (insert appropriate information).

(1) You must furnish cost or pricing information if such information is requested by the Contracting
Officer.

(1) (The CO should add any other terms and conditions deemed necessary for the proper execution of the
project)

(K) A definitized contract is expected to be completed no later than (insert number of workdays
from date of letter)

(1) Accounting data: (insert appropriate information).

Sincerely,

Contracting Officer
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2 Appendix - Award Fee Revised 7/2012
1. Introduction

This appendix includes additional explanation of award fee. It focuses on award fee under cost-
reimbursement contracts, but the general concepts apply to award fee on other types of
contracts.

An award fee contract provides a separate amount that a contractor may earn, in whole or in part, based
on FAA’s periodic evaluations of its performance. Award fee is intended to reward contractor
performance, considering both the levels of performance and conditions under which the contractor
achieved those levels. Award fee gives FAA flexibility to judgmentally evaluate contractor performance,
and to quickly change evaluation plans to reflect changes in FAA management emphasis or concern.

2. Award Fee Provisions

A cost-plus-award fee contract includes an estimated cost, a base fee, an award fee, and an evaluation
and fee payment plan. The contract also includes a clause specifying that award fee determinations are
made unilaterally by the designated Fee Determination Official (FDO), according to the approved
evaluation plan, and determinations are not subject to appeal under the Disputes clause.

3. Administrative Cost Versus Benefit

Award fee requires added administrative activities. Tailoring an award fee approach avoids an
administrative burden disproportionate to any expected improvements in a contractor's performance and
overall project management. When deciding whether to use award fee, the Contracting Officer (CO)
should consider administrative cost versus expected

benefit. Administrative cost includes staff time to monitor, evaluate, document, brief and otherwise
implement award fee. Cost drivers include frequency of evaluation periods, and number of people
involved in administering award fee. Benefits, which may be intangible and difficult to estimate, could
include dollars saved by enhanced technical capability.

4. Fees
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The total amount of base fee (if any) and award fee is established at contract award. The sum of base fee
and award fee should reflect the overall character, difficulty, and uncertainty of the effort.

Base fee is a fixed amount, similar to fixed fee, that a contractor earns for basic risk of contract
performance. Base fee is optional; FAA may decide instead to reward contractor performance solely
through award fee. When base fee is used, the amount should be limited so that it does not undermine
the effectiveness of award fee. Base fee payments are generally made as part of the regular cost voucher
process.

Award fee is a separate amount sufficient enough to reward the contractor for all levels above minimally
acceptable performance. Actual award fee earned by the contractor is determined by FAA's assessment
of performance against criteria included in an evaluation plan. The contractor can earn any amount of
available award fee, from none to all. The contractor does not earn any award fee for less than satisfactory
performance. Award fee available, but not earned, for an evaluation period is forfeited by the contractor
and cannot carry forward to subsequent evaluation periods.

When establishing award fee, the CO may consider weighted guidelines profit/fee analysis factors, such
as contractor effort, complexity of the effort, labor and indirect costs, cost risk, and other factors as
applicable. Award fee should not be excessive, but should be large enough to adequately motivate
contractor performance.

One of the most difficult situations is a hybrid contract, where there might be multiple performance
incentives in addition to an award fee. The amounts allocated to each fee area must be sufficient to
adequately motivate and reward a contractor to excel in each. There should be a balance in which no fee
area is either so insignificant that it offers little reward or so large that it overshadows all other areas. The
number of factors being incentivized also plays a part. When too many factors are incentivized, the
prospect increases of any one item being too small (and thus overlooked), or the incentives being (or
perceived as being) inconsistent and working at cross purposes. Using too many factors can also be
confusing and increase the administrative burden.

5. Combination with Other Contract Types

A hybrid contract may be appropriate when certain aspects of a contract performance are best suited to
objective measurement and other portions are suited to subjective measurement. For example, an
incentive fee might be used for cost control and award fee to reward technical performance. Given the
interrelationship between contract costs and the other critical performance elements, the CO should
ensure that combinations of objective cost control incentives and subjective/objective award fee
determinations do not result in a contractor making trade-off decisions inconsistent with FAA objectives
and performance priorities. Poorly structured incentives can result in increased costs with little or no
improvement in performance or cost savings with a corresponding loss in performance. No performance
element should be incentivized more than once. If a separate incentive is used for cost, then cost control
cannot also be rewarded in the award fee. Similarly, performance elements should be carefully structured
and defined to avoid overlap, and to preclude downgrading in multiple elements for a single type of poor
performance. When using hybrid contracts, financial data must be segregated to allow different cost and
fee payments based on each type of contract and to provide specific management information and
accountability for the work under the different types of contract. Because of the complexity in structuring
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and administering a hybrid contract, the CO should be reasonably sure that increased administrative costs
will be offset by potential benefit.

6. Organization and Administration

The most effective organizational and administrative approach differs with each situation. The overall
objective is to not impose an unreasonable administrative burden, considering the value and complexity
of the contract. The following are basic guidelines:

a. Avoid creating too many organizational layers. Excessive layers contribute to unnecessary paperwork,
delays in turnaround time, and inordinate staffing demands.

b. At the same time, the CO and project manager’s assessments should be reviewed by higher level
management officials who have a broader perspective and are not involved in the daily interaction with
the contractor. Evaluations must be based on contractually required performance.

c. Tailor performance evaluation plans to the specific situation, but do not reinvent the wheel. The
tailored, case-by-case application of successfully used procedures and practices generally works best.

d. The objective is to evaluate performance and not micromanage it. The Government tells the contractor
what results are expected and important. It then evaluates and rewards the contractor as appropriate for
achieving or exceeding the desired results. Communication with contractor personnel about performance
should not lead to Government direction in a manner that compromises the contractor's responsibility or
ability to manage under the contract.

7. Organizational Levels and Functions

The following basic organizational structure is appropriate for most situations. This structure and
responsibilities may be modified to fit the circumstance:

a. Fee Determination Official

b._Performance Evaluation Board (with chairperson)

c. Performance Evaluation Coordinators (optional)

b-d. Performance Monitors

Fee Determination Official (FDO) -The FDO is organizationally senior to the Performance Evaluation
Board (PEB) members. The FDO is identified by position title, and not name, in the award fee evaluation
plan. This establishes the level of the award fee determinations, while eliminating the need to modify
the contract if the incumbent FDO changes. The FDO’s responsibilities include:

a. Establishing the PEB
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b. Approving the award fee evaluation plan and any changes required during performance, unless
the FDO delegates responsibility for changes to the plan to the PEB.

c. Considering the PEB report for each evaluation period and discussing it with the PEB Chair
and, if appropriate, with others such as the contractor.

d. Determining the amount of award fee earned and payable for each evaluation period. In the
cases where all evaluation ratings are interim except the last one, determining the amount of
interim award fee to be paid for each evaluation period. The FDO ensures the amount and
percentage of award fee earned accurately reflects the contractor’s performance.

e. Justifying and documenting for the contract file any variances between the
PEB recommendation and FDO determination.

f. Signing the award fee determination letter specifying the amount of award fee earned and the
basis for that determination for the evaluation period.

Performance Evaluation Board (PEB) - The PEB is established by the FDO. The PEB brings a broader
management perspective to the evaluation process than at the monitor level (and

PEB members should be at a higher management level than performance monitors). The qualifications
of PEB members will vary depending on the nature, dollar value and complexity of the contract. The
PEB should include at least members with overall responsibility for the technical and contracting aspects
of contractor performance. Board members should be familiar with the type of work to be evaluated and
be able to devote enough time to their assignment to perform thorough and prompt reviews. The PEB
should be established in sufficient time so it can develop (or oversee development) and distribute an
approved evaluation plan before the start of the first evaluation period. PEB responsibilities include:

a. Conducting ongoing evaluations of contractor performance based on Performance Monitor
reports and additional performance information as may be obtained from the contractor and other
sources. The PEB evaluates contractor’s performance according to the standards and criteria
stated in the performance evaluation plan.

b. Submitting a PEB report to the FDO covering the Board's findings and recommendations for
an award fee amount for each evaluation period.

c. Recommending appropriate changes in the performance evaluation plan for approval by the
FDO (if plan changes are not delegated to the PEB), if any.

Performance Evaluation Board (PEB) Chair - The FDO designates one PEB member as the
Chair. The functions of a PEB Chair include:

a. Scheduling PEB meetings, controlling attendance and chairing the meetings.

b. Recommending appointment of nonvoting members to assist the PEB perform its functions,
e.g., a recording secretary.
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c. Appointing monitors for the contract effort and assuring they are provided appropriate
instructions and guidance.

d. Requesting and obtaining performance information from other personnel involved in observing
contractor performance, as appropriate.

e. Obtaining help from other personnel to consult with the PEB, as needed.

f. Preparing and obtaining approval of the PEB report and other documentation such as PEB
minutes.

g. Ensuring the timeliness of award fee evaluations.

Performance Monitors - Monitors provide continuous evaluation of the contractor’s performance in
specific assigned areas of responsibility. This often daily oversight is the foundation of the award fee
evaluation process. Performance monitors are specialists familiar with their assigned areas of cognizance;
their monitor duties generally are in addition to, or an extension of, their regular responsibilities. In
performing their duties, monitors should maintain ongoing communication with their contractor
counterparts, conduct assessments in an open, objective and cooperative spirit, and emphasize applicable
negative and positive performance elements. Monitors are designated by the PEB Chair. Responsibilities
of Performance Monitors include:

a. Monitoring (not directing), evaluating and assessing contractor performance in their assigned
areas. This activity is conducted according to contract requirements and the award fee plan so
that evaluations are fair and accurate.

b. Periodically preparing a Performance Monitor report for the PEB and, if necessary, providing
verbal presentations as well.

c. Recommending any needed changes in the performance evaluation plan for consideration by
the PEB and the FDO.

Performance Evaluation Coordinator (PEC) — In certain high dollar value, complex efforts, the
following organizational level also might be used. Performance Evaluation Coordinators provide
centralized direction to the various performance monitors and consolidate the findings of the performance
monitors for review at the next highest evaluation level. The PEC level should be used only when a very
large number of performance monitors are involved in the evaluation process. Each PEC (appointed by
the PEB Chair, with appropriate notification to the contractor) is responsible for one of the broad
functional areas to be evaluated, such as technical or project management. PEC duties include:

a. Furnishing instructions to performance monitors in their assigned areas.

b. Ensuring that the contractor is promptly notified whenever a problem is identified requiring
immediate contractor attention However, PECs should not give technical direction unless they
are designated contracting officer's representatives (CORs) and their contracts contain a technical
direction clause.).

FAST Version 9/2020
CR 20-71
p. 112



c. Coordinating, consolidating and analyzing data submitted by their performance monitors and
preparing a concisely written PEC report for presentation to the next highest evaluation level for
each evaluation period.

8. Training

All personnel involved in award fee administration should be trained on the process. Training should

begin

before or immediately after contract award so that personnel understand the award fee process

before beginning their duties. Training should cover the performance
evaluation plan, roles and responsibilities, documentation requirements, evaluation techniques, and other
areas such as:

a. What is an award fee contract

b. What is being evaluated

c. How will information be gathered; what techniques will be used (e.g., inspection, sampling of
work, observation, review of reports or correspondence, or customer surveys);

d. When or how often will information be obtained (e.qg., daily, weekly or monthly);

e. How will performance monitors secure information from functional specialists to cover areas
in which the monitors may not be personally involved; and

f. Evaluation scoring processes and the need for consistency between scoring and evaluation
summaries.

9. Steps in the Evaluation Process

Assuming the basic three-level organizational structure, the sequence of events leading to an award fee
determination is:

a. A certain number of days before the period starts (specified in the performance evaluation
plan), the contractor is provided with any changes to the performance evaluation plan. In addition,
the PEB may determine that it wants to highlight a performance area that the contractor should
pay particular emphasis to during the period. For instance, an area of performance during the
period may be of particular risk to the program. The PEB may want to focus the contractor’s
attention on this area of risk by highlighting it. This may be done by issuing a "letter of emphasis"
to the contractor a certain number of days prior to the start of the evaluation period, if specified
in the performance evaluation plan.

b. During the course of the evaluation period, performance monitors track contractor
performance. Interim (mid-term) evaluations may be used to identify strengths and weaknesses
in the contractor’s performance during the period being evaluated. Interim evaluations are
documented and should involve the FDO.

c. At the end of the period, the performance monitors assess and document the contractor's
performance, and report to the PEB.
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d. The PEB considers the performance monitors' reports and any other pertinent information,
including information provided by the contractor during the evaluation period, and prepares a
report for the FDO with findings and recommendations.

e. The contractor may be allowed to comment on its performance during the evaluation period,
using one or more of the following methods:

1. The contractor may provide a written or oral self-assessment of its performance for
consideration by the PEB.

2. The contractor may be provided a copy of the PEB’s draft findings and
recommendations and may be allowed to identify factual errors. Any errors identified
by the contractor would be addressed by the PEB in its final report. The contractor’s
draft recommendation is not a subject for negotiation; the PEB should not engage in
discussions with the contractor.

3. The contractor may be provided a copy of the final PEB report at the same time as the
PEB submits it to the FDO. Contractor may submit comments directly to the FDO for
consideration.

f. The FDO meets with the PEB to discuss the PEB's report. The FDO then makes a final
determination in writing for the amount of award fee earned and to be paid. The FDO provides
the determination to the CO, who sends it to the contractor. The FDO's rating is provided to the
contractor as quickly as possible after the end of the period being evaluated. The FDO and PEB
should provide a debriefing to the contractor after the rating has been issued.

g. Payment to the contractor should be made as soon as possible after the end of the period. The
contractor submits a separate voucher for award fee to be paid.

10. Performance Evaluation Plan (PEP)

The performance evaluation plan (PEP) includes:

a. Organizational structure for award fee administration.
b. Method for determining award fee, including evaluation criteria and periods.
c. Method for implementing any changes in plan coverage.

The plan should be tailored to the particular situation and should:

Focus the contractor on performance areas of greatest importance to motivate it to make the best
possible use of company resources to improve performance;

Provide for evaluations of contractor performance levels, taking into consideration contributing
circumstances and contractor resourcefulness;

Clearly communicate evaluation procedures and provide for effective, two-way communication
between the contractor and the Government personnel responsible for evaluating performance
and making award fee determinations;

Provide for an equitable and timely evaluation process;
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e. Establish an effective organizational structure, commensurate with the complexity and dollar
value of the particular procurement, to administer the award fee provisions; and
f. Be kept as simple as feasible; the simpler the plan, the more effective it is likely to be.

11. Changing the Performance Evaluation Plan

The performance evaluation plan is usually not included in the contract. This gives FAA the right to
unilaterally alter the plan to reflect any changes in management emphasis. If the plan is made a part of
the contract, then FAA’s ability to unilaterally change the plan must be specifically stated in the contract.
Unilateral changes may be made to the plan if the contractor is provided written notification by the CO
before the start of the upcoming evaluation

period. Changes affecting the current evaluation period must be by mutual agreement of both

parties. All significant changes to the award fee plan should be coordinated with the PEB and approved
by the FDO. Examples of significant changes include revising evaluation criteria, adjusting weights to
redirect contractor’s emphasis to areas needing improvement, changing PEB membership, and revising
the distribution of the award fee dollars. It is important that the provision for unilateral changes be clearly
described in the contract. The fact that the plan can be unilaterally changed does not give the FAA the
right to unilaterally change other award fee provisions or other terms of the contract, absent contract
language allowing it to do so.

The Appendix to this guidance includes a sample PEP.
12. Performance Evaluation Factors

It is neither necessary nor desirable to include all functions required by the statement of work as part of
the performance evaluation plan. However, those functions selected should be balanced so that a
contractor, when making trade-offs between evaluation factors, assigns the proper importance to all of
the critical functions identified. For example, the plan should emphasize a combination of technical
performance and cost considerations, because an evaluation plan limited to technical performance (alone)
might result in increased costs out of proportion to any benefits gained.

Spreading the potential award fee over a large number of performance evaluation factors dilutes
emphasis. Instead, broad performance factors should be selected, such as technical, project management
and cost control, supplemented by a limited number of subfactors describing significant evaluation
elements over which the contractor has effective management control. Prior experience can be helpful in
identifying those key problem or improvement areas that should be subject to award fee evaluations.

Some basic areas of performance need to be evaluated and rewarded on every contract. Other areas are
critical only in some instances. Cost control will always be included as an evaluation factor for cost-plus-
award fee contracts, if there isn't a separate cost incentive in the contract. In general, controlling the cost
of the system/equipment or service being provided, its quality (technical merit, design innovation,
reliability, etc.), and its timely delivery will always be important-- although their relative importance and
the measure of what constitutes good performance may vary. The relative importance of the factors and
the method of evaluating a contractor should be tailored to fit the needs of individual procurement. For
example, providing an item on time is generally critical to the contract. However, earlier delivery might
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also be of benefit to the Government and worth incentivizing. On the other hand, early deliveries might
be of no benefit, or even cost the Government money if companion technologies are not yet available
resulting in increased costs to the Government for storage.

The evaluation factors used in award fee should not be standardized. Rigid standardization tends to
generate evaluation plans that are either too broad or include factors inapplicable to a given function. In
either case, evaluators are likely to experience difficulties in providing meaningful comments and ratings.
It is preferable to tailor performance evaluation plans and factors to fit the circumstances. As contract
work progresses from one evaluation period into the next, the relative importance of specific performance
factors may change.

Depending on the situation, performance evaluation factors may include outcomes, outputs, inputs or a
combination of the three. An outcome factor is an assessment of the results of an activity compared to its
intended purpose. Outcome-based factors are the least administratively burdensome type of performance
evaluation factor, and should provide the best indicator of overall success. Outcome-based factors should
be the first type of evaluation factor considered, and are often ideal for non-routine efforts.

An output factor is the tabulation, calculation, or recording of activity or effort and can be expressed in
a quantitative or qualitative manner. Output factors may be more desirable for routine efforts. When
output factors are used, care should be taken to ensure that there is a logical connection between the
reported measures and the program's mission, goals, and objectives. Examples of outcome and output
factors:

Outcome: Safely install and ensure the lighting systems are certified and operational to satisfy needs.
Output(s):

a. Deliver lighting systems to airports no later than July 15, 2008.
b. Assemble and certify lights at each airport not later than December 15, 2008.
c. Install and ensure lighting compatibility at each airport by January 5, 2009.

Outcome: Ensure program spare parts are maintained at a level sufficient to provide a 6-month supply
at normal monthly draw down.

Output: Store a minimum of 1,000 program spare parts.

Input factors refer to intermediate processes, procedures, actions or techniques that are key elements
influencing successful contract performance. These may include testing and other engineering processes
and techniques, quality assurance and maintenance procedures, subcontracting plans, purchasing
department management, and inventory, work assignment and budgetary controls.

While it is sometimes valuable to consider input and output factors when evaluating contractor
performance, it is preferred to use outcome factors when feasible since they are better indicators of
success relative to the desired result. For example, in the case of service contracts where performance is
demonstrated and measurable in each evaluation period, input factors may be of value in building a
historical database, but may be of little or no value in the evaluation process. Accomplishments, such as
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achieving small and small disadvantaged subcontracting goals, are what are important, as opposed to
efforts expended. In other contracts, however, where the quality of performance cannot be determined
with certainty until the end of the contract, input factors can be useful indicators of how well the
contractor is achieving its ultimate performance objective. However, a heavy emphasis on input factors,
while meant to provide positive motivation to the contractor in certain areas of performance, may in some
cases because the contractor to divert its attention and focus from the overall output or outcome desired.
Input factors are not always true indicators of the contractor's ultimate performance and so should be
relied on with caution.

Some examples of performance evaluation factors, subfactors and criteria are shown below. They do not
cover all possibilities, but illustrate some of the key performance areas that can be selected as evaluation
factors.

Technical Performance - Accomplishment achieved in the areas of:

a. Design: Approach in design concepts, analysis, detailed execution and low cost design and
manufacturing. Design of test specimens, models and prototypes.

b. Development: Conception/execution of manufacturing processes, test plans and techniques.
Effectiveness of proposed hardware changes.

c. Quality: Quality assurance, e.g., appearance, thoroughness and accuracy, inspections,
customer surveys.

d. Technical: Meeting technical requirements for design, performance and processing, e.g.,

weight control, maintainability, reliability, design reviews, test procedures, equipment, and

performance.

Processing Documentation: Timely and efficient preparation, implementation and closeout.

Facilities/GFE: Operation and maintenance of assigned facilities and Government

Furnished Equipment.

Schedule: Meeting key program milestones and contractual delivery dates; anticipating and

resolving problems; recovery from delays; reaction time and appropriateness of response to

changes.

i. Safety: Providing a safe work environment; conducting annual inspections of all facilities;
maintaining accident/incident files; timely reporting of mishaps; providing safety training for
all personnel.

j. Information Management: Ability of computer system to provide adequate, timely and cost
effective support; meets security requirements; management information systems ensures
accurate, relevant and timely information.

k. Material Management: Efficient and effective processing of requisitions, with emphasis on
priority requisitions; responsiveness to changes in usage rates.

S©Q@ D

Project Management - Accomplishment achieved in the areas of:

a. Program Planning/Organization/Management. Assignment and utilization of personnel;
recognition of critical problem areas; cooperation and effective working relationships with
other contractors and Government personnel to ensure integrated operation efficiency; support
to interface activities; technology utilization; effective use of resources; labor relations;
planning, organizing and managing all program elements; management actions to achieve and
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sustain a high level of productivity; response to emergencies and other unexpected situations.

b. Compliance with contract provisions: Effectiveness of property and material control, Equal
Employment Opportunity Program, Minority Business Enterprise Program, system and
occupational safety and security.

c. Effectiveness in meeting or exceeding small business and small disadvantaged business
subcontracting goals.

d. Subcontracting: Subcontract direction and coordination. Purchase order and subcontractor
administration.

e. Timely and accurate financial management reporting.

Cost Control — The procurement team may consider the contractor's ability to control, adjust and
accurately project contract costs (estimated contract costs, not budget or operating plan costs) through:

a. Control of indirect and overtime costs. o Control of direct labor costs.

b. Economies in use of personnel, energy, materials, computer resources, facilities, etc.

c. Cost reductions through use of cost savings programs, cost avoidance programs, alternate
designs and process methods, etc.

d. "Make versus buy" program decisions.

e. Reduced purchasing costs through increased use of competition, material inspection, etc.

The predominant consideration when evaluating cost control should be an objective

measurement of the contractor's performance against the estimated cost of the contract, including the cost
of undefinitized contract actions when appropriate. The estimated cost baseline should be adjusted to
reflect cost increases or decreases associated with changes in Government requirements or funding
schedules which are outside the contractor's control. In rare circumstances, contract costs might increase
for reasons outside the contractor's control and for which the contractor is not entitled to an equitable
adjustment, such as weather-related. Such situations should be taken into consideration when evaluating
contractor cost control. In the case of contracts for services where contractor performance is consistent
and complete within each evaluation period and does not carry over into succeeding periods, negotiated
estimated cost can generally be apportioned among the evaluation periods. Cost control for each
evaluation period can then be measured against that period's share of the estimated costs. However, where
contractor performance cannot be ascertained until the end of the contract (such as contracts for R&D)
and cost expenditures can vary significantly from one evaluation period to the next, it makes more sense
to evaluate interim contractor cost control against a cumulative expenditure profile that reflects the
estimated cost.

13. Quantitative and Qualitative Standards

Once evaluation factors are selected, standards or criteria are developed for measuring contractor
performance and assessing the amount of award fee earned.

Quantitative or objective performance measurement standards are based on well-defined parameters for
measuring performance. They include customer surveys, inspection reports and test results. Quantitative
measures should be used whenever the given performance can be precisely or finitely measured.
Sufficient information or experience must be available to permit the identification of realistic standards
against which quantitative measurements may be compared.
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Unlike the predetermined targets and fee adjustment formulas used in incentive fee type contracts, any
comparison of contractor performance against quantitative standards in the award fee environment will
need to be tempered by a qualitative evaluation of existing circumstances. Quantitative measurements
are not a substitute for judgment. Keep in mind that any reasonable assessment of effectiveness requires
an evaluation process encompassing both performance levels and the conditions under which those levels
were achieved. To be realistic, any standard (or range of acceptable performance levels) should reflect
the nature and difficulty of the work involved.

Qualitative or subjective performance standards rely on evaluator's opinions and impressions of
performance quality. Qualitative assessments must be as informed as possible and not rely on personal
bias or a purely intuitive feeling. Some examples are:

a. Staffing: Optimal allocation of resources; adequacy of staffing; qualified and trained
personnel; identification and effective handling of employee morale problems; etc.

b. Planning: Adequate, quality, innovative, self-initiated and timely planning of activities;
effective utilization of personnel; quality of responses; etc.

Another example of a qualitative standard is a "quality review" such as a questionnaire requiring "yes"
or "no" answers, with a high proportion of "yes™ answers indicative of high quality performance. Note
that narrative support for questionnaire answers is required.

Where feasible, the quantitative or objective measures are preferred over qualitative or subjective ones.
The greater the ability to identify and quantify the facts considered in arriving at a judgmental assessment,
the more credible that assessment is likely to be (and the easier it will be to prepare the supporting
documentation required).

14. Weighting Evaluation Factors

In addition to identifying how performance will be evaluated and measured, the detailed performance
evaluation plan should indicate the relative priorities assigned to the various performance areas and
evaluation factors and subfactors. This may be accomplished through the use of narrative phrases such
as "more important,” "important,” and "less important” or through percentage weights. When percentages
are used, the plan should state that they are for the sole purpose of communicating relative priorities, and
do not imply an arithmetical precision to the judgmental determinations of overall performance quality
and the amount of award fee earned.

When percentage weights are used, cost control could be at least 25 percent of the total award fee. When
adjectives or narratives are used in lieu of explicit weights, cost control should be a substantial factor.
No other factor should be less than 10 percent. This ensures that the factors are balanced and, when
making trade-offs, the contractor assigns the proper importance to all

factors.

The methodology used to establish percentage weights is illustrated in the following example:
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Example:

First, list the primary evaluation factors in descending order of importance and assign a percentage weight
to each factor starting with the most important. Assign the least important factor no less than 10 percent
(unless the least important factor is cost control, which would be assigned a minimum of 25 percent). All
assigned weightings for primary evaluation factors must total 100 percent. Round all numbers off to the
nearest whole number to avoid giving the impression that the procedure is a precise one.

Next, assign percentage weights to the subfactors supporting each of the primary evaluation factors such
that the total of the subfactor weights for each performance factor totals the assigned weight for that
factor as shown in the example below. The actual factors and subfactors used as well as the weights
assigned in any given contract may be different from those shown in the example. For instance, indirect
cost control, subcontract costs, other direct costs, etc. should be evaluated when they are significant
elements of cost.

Factors/Subfactors C\f‘z:ggfd
Technical 42%
Design 24%
Quality 12%
Schedule 6%
Project Mgmt. 32%
Planning 26%
Subcontracts 6%
Cost Control 26%
Labor Cost
Control 15%
Overhead Cost 11%
Control
Total 100%

15. Length of Evaluation Periods

Award fee evaluation periods should generally be between three to six months. Too short of an evaluation
period can be administratively burdensome and lead to hasty or late evaluations which result in late fee
determinations. Alternatively, evaluation periods may be tied to completing milestones. When linking
evaluation periods to milestones, ensure evaluations do not occur at infrequent intervals or become
subject to lengthy slippage.

16. Allocation of Award Fee

After the total award fee amount is established, the total pool is allocated over the award fee evaluation
periods. For contracts where each evaluation is final, the allocation of award fee determines its
distribution for final payment purposes. For other contracts, where all evaluations (and payments) are
interim, except the final evaluation, award fee is allocated among the evaluation periods solely for the
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purpose of making interim payments against the final evaluation. That final evaluation will determine
the amount of total award fee actually earned by the contractor and will supersede any interim evaluations
and payments made.

The distribution of the award fee pool depends on the circumstances. Contractor expenditure profiles
may be considered. The total may be allocated equally among the evaluation periods if the risks and type
of work are similar throughout the various evaluation periods. Otherwise, if there is a greater risk or
critical milestones occur during specific evaluation periods, a larger portion of the pool may be
distributed to those periods. This permits the Government to place greater emphasis on those evaluation
periods. For example, if a contract has a short initial evaluation period for the contractor to become
familiar with the work, the initial period of performance may have a smaller allocation while the
remaining pool is divided equally among the remaining evaluation periods. If the schedule for a
significant event changes, any potential award fee amount associated with that event must be reallocated
accordingly for interim payment purposes.

The following example illustrates an unequal allocation of award fee among the four performance
periods, reflecting different degrees of emphasis.

Estimated Cost $5,000,000

Base Fee (0%) 0

Total Award Fee (10%) $ 500,000
Total $5,500,000

Evaluation Periods

1 2 3 4 Total
Allocation (%) 10% 26% 40% 24% 100%
Allocation (3) $50,000 $130,000 $200,000 $120,000 $500,000

17. Evaluation of Delivery or Task Order Contracts

A delivery or task order contract may provide for orders with specific requirements that are independent
of any other orders’ requirements and that have separate, distinct sources of funding. For such orders, an
award fee amount could be allocated to each individual order along with the estimated cost. Contractor
performance on each order would be evaluated against the award fee criteria on a task-by-task basis.
There are instances where the Government wants to motivate the contractor’s performance at the contract
level versus each individual order. This condition may exist when the overriding objective is not how
each individual order is executed, but how the contractor’s performance of multiple orders contributes to
meeting the overall contract objectives. For example, it may not be cost effective to evaluate contractor
performance on a task order basis, or when unknown/undefined requirements may materialize during the
contract. An unknown requirement may arise that has a higher priority than an existing order. The
primary objective is for the Government/contractor team to make trade-offs between the orders in a
constrained environment (funding, staffing, etc.) to ensure the optimal capability is achieved at the system
performance level. Therefore, the ultimate measure of success is judged as meeting the overall contract
objectives and not necessarily on the performance of a single order. In this case it is in the Government’s
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best interest to incentivize the contractor to focus its efforts and perspective on overall contract
performance versus the individual orders. This does not preclude management of individual orders. To
ensure that there is no confusion about how the contractor’s performance will be evaluated, the award
fee plan must clearly state whether the evaluation criteria are applicable at the contract or individual order
level.

18. Interim and Final Evaluations

The decision about whether to conduct interim or final evaluations depends on the circumstance. In
service contracts, the contract deliverable is a service and contractor performance is measurable at each
evaluation period. Performance is usually not cumulative and its quality cannot be improved or reduced
by future performance. For that reason, in service contracts, evaluations should be final and unearned
award fee cannot be "rolled over" into subsequent evaluation periods or ever retroactively "taken back."
On other contracts such as study, design or hardware, where the true quality of contractor performance
cannot be measured until the end of the contract, the contract deliverable is an end item. Contractor
performance leading up to delivery of the end item is an indication of whether and how well it will
produce the end item, but it is not the end item itself. Since the actual quality of the end item cannot be
determined until the end of the contract when it is delivered, the last evaluation should be final. All other
evaluations and ratings would be interim.

At the end of the contract, the contractor's total performance is evaluated against the performance
evaluation plan to determine total earned award fee. That final rating supersedes all interim ratings. It is
not the average of the interim ratings. Instead, it reflects the contractor's position at the end of the contract
rather than its interim progress toward that position. For example, how well a contractor has controlled
costs can only be determined at the end of the contract when the contractor is evaluated against its final
cost position. Whether the contractor was overrunning or underrunning the contract estimated cost at
various points in time is irrelevant. The contractor's success is measured against the end result. Likewise,
the contractor's ability to meet the contract schedule is determined when the hardware is delivered and
accepted by the Government. Whether the contractor was behind or ahead of schedule during the course
of the contract is not relevant in the final evaluation. The same thing is true of the other evaluation factors
and subfactors.

Any significant events that contributed over the course of the contract to the contractor's position (such
as delays in receipt of Government furnished equipment), should be considered in the final award fee
determination. Those events should be examined as they relate to the final contract outcome and not to
the individual evaluation periods in which they occurred.

19. Grading and Scoring Contractor Performance

Grading and scoring methods are used to translate evaluation findings into recommended award fee
amounts or ranges. The purpose is to help the FDO decide the amount of award fee earned. These methods
are evaluation tools and are not a substitute for judgment in the award fee determination process. The
decision process cannot be reduced to a mathematical formula or methodology. Either a weighted or
nonweighted process can be used to evaluate performance.
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One method is for evaluators to start from the satisfactory performance level and adjust the scores
upwards or downwards, depending on the contractor's performance for the period. A rating table may be
used as a guide. Another method is for evaluators to use "blind" evaluation sheets where they are asked
to rate different criteria using numbers based on the adjectival ratings. The weights that will eventually
be applied to their ratings do not appear on the sheets. This approach relieves to some extent the pressure
placed on the evaluators by contractor employees.

As a general guideline, a contractor which satisfactorily meets its contractual commitment will fall into
the "good" (71-80) range. To earn an "excellent™ score (91-100), a contractor must provide exceptional
performance--a combination of excellent cost, schedule and technical management. Some general
considerations in the development of a grading and scoring methodology are as follows:

a. When Government actions impact contractor performance either positively or negatively,
e.g., changes in funding allocation or increased emphasis on certain technical requirements
which require the contractor to make unexpected and extensive tradeoffs with other technical
requirements, those actions should be considered in the scoring and grading process.

b. The methodology should be kept as clear and simple as possible. In particular, the situation
where specially tailored evaluation factors are force-fit to a "standard” grading table or
scoring formula should be avoided.

c. The maximum fee should be attainable by the contractor. To be a credible and effective
motivator, an award fee contract should provide the contractor with a reasonable opportunity
to earn the maximum award fee available. Although a reasonable opportunity generally does
not mean absolute perfection in all possible performance areas, the contractor's performance
should be outstanding in virtually all areas. On the other hand, providing a contractor the
maximum fee on every contract, does not adequately address the issues of risk and effort.

d. Documentation of assigned performance values is required in support of award fee
recommendations and computations.

20. Award Fee Conversion Table

An award fee conversion table may be used to translates overall evaluation scores (i.e., numerical
performance points) into the earned award fee amount. This conversion may be linear (e.g., direct
conversion of evaluation points to percentage of award fee earned) or non-linear (e.g., a formula to
translate performance points to award fee earned). Use of a conversion table does not remove the element
of judgment from the award fee process. Regardless of the method used, zero award fee will be earned
for an overall unsatisfactory performance.

The following rating table may be used as a guide for award fee. Earned award fee (or interim award fee
amounts in the case of interim evaluations) is calculated by applying the total numerical score to the
award fee pool. For example, a numerical score of 85 yields an award fee of 85 percent of the award fee
pool available for that evaluation period. The table below lists the award fee evaluation adjectival ratings
with their corresponding score ranges. In addition, a narrative description is also provided to assist the
PEB in applying the ratings. Criteria for evaluation factors and subfactors should reflect the table.

Adjective Range of

Rating Performance Points Description
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Of exceptional merit; exemplary performance in a
timely, efficient and economical manner; very minor
(if any) deficiencies with no adverse effect on overall
performance.

Very effective performance, fully responsive to
contract requirements ; contract requirements
Very Good (90-81) accomplished in a timely, efficient and economical
manner for the most part; only minor deficiencies.
Effective performance; fully responsive to contract
requirements; reportable deficiencies, but with
little identifiable effect on overall performance.

Meets or slightly exceeds minimum acceptable
standards; adequate results; reportable deficiencies
with identifiable, but not substantial, effects on overall
performance.

Does not meet minimum acceptable standards than in
one or more areas; remedial action required in one or
(less than 61) more areas; deficiencies in one or more areas which
adversely affect overall performance.

Excellent (100-91)

Good (80-71)

Satisfactory (70-61)

Poor/
Unsatisfactory

No fee will be paid when the total evaluation score is less than 61. In addition, any factor that receives a
score of less than 61 for "poor/unsatisfactory” performance will not be rewarded and converted to a factor
score of zero. Such zeroing-out should not be done at the subfactor level.

21. Scoring of Cost Control

Cost control should be a substantial factor in any performance evaluation plan, except when a fixed-price
award fee, fixed-price incentive or cost-plus-incentive fee contract is used. The contractor's success in
controlling costs must be measured against contract estimated costs, and not against budgetary or
operating plan costs. The following scoring guidelines will help ensure that cost control receives the
proper emphasis:

a. Whenever there is a significant cost overrun that was within its control, a contractor should be
given a score of zero. If the overrun is insignificant, a higher score may be given. The reasons for
the overrun and the contractor's efforts to control or mitigate the overrun should be considered in the
evaluation.

b. Cost underruns within the contractor's control should normally be rewarded. However, the extent
to which an underrun is rewarded will depend on the size of the underrun and the contractor's level
of performance in the other award fee evaluation factors. Contractors should not be rewarded for
excelling in cost control to the detriment of other important performance factors. For that reason,
whether a cost underrun is rewarded in the evaluation process and, if so, the degree to which it is
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rewarded depends, not only on the size of the underrun, but also on how well the contractor is
performing overall in the other evaluation areas.

c. When the contractor achieves the negotiated estimated cost of the contract, it should not receive
the maximum score for cost control. The maximum score for cost control should only be awarded
for achieving an underrun. Some lesser score will be assigned, reflecting the degree to which the
contractor has prudently managed costs while meeting contract requirements.

22. Example - Calculating Earned Fee

The following example illustrates how evaluation scores for weighted factors and subfactors are
calculated to arrive at a total award fee recommendation. Again, keep in mind that the use of weighted
factors to calculate an award fee amount is an evaluation aid; the result does not represent a required
award fee amount.

a. Background: This CPAF contract covers design and verification testing of hardware. The contractor
is also required to deliver eight production items. The total estimated cost and award fee is
$300,000,000. The available award fee for the current interim evaluation period (#7) is $2,600,000.
Evaluation factors and assigned weights are:

Evaluation  Factor/ Assigned

Subfactor Weight

Technical 42%
Design 24%
Quality 12%
Schedule 6%

Project 9

Management -
Planning 26%
Subcontracts 6%

Cost Control 26%
Labor Cost 0
Control oY
Overhead Cost 11%
Control

b. PEB Findings: The findings of the PEB for the most recent evaluation period are summarized below:
Contractor performance was rated very strong overall in the technical area. Accomplishments included
successful design and installation of in-flight wear monitors, and successful test of a redesigned turbo
pump. Some weaknesses were identified, the most serious of which was an incompatibility between
two components which was not resolved during the period, resulting in a slight schedule slip. In the
area of project management, strengths were identified, including communication of program activities
to the proper management levels, on- schedule delivery of critical subcontracted hardware, and
exceeding subcontracting goals. Weaknesses included ineffective checks and balances for processing
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hardware and insufficient management involvement at vendor sites which has jeopardized hardware
integrity. In the cost control area, the cost overrun increased by 14% in this period due in large part to
labor costs. Projected overhead increases were also reported; however, the contractor has identified
and will implement cost reduction measures which are expected to ameliorate the problem. (Note -
promises of future actions are not normally considered in the current period evaluation, but in this case
the overhead increase is also only a projection.)

c. Calculating Weighted Performance Points: As a result of the evaluation, the following performance
points were assigned and weighted for the subfactors:

Performance Assigned Weighted
Subfactor Points Weights Pe_rformance
Points*

Design 95 (Excellent) 24 54
Quality 90 (Very Good) 12 26
Schedule 80 (Good) .06 11

Total for Technical 91
Planning 70 (Satisfactory) .26 57
Subcontracts 86 (Very Good) .06 16

Total for Project 73

Mgmt
Labor Cost 50 (Poor/Unsat.) 15 29
Control
gg'ntcr:gls t 70 (Satisfactory) 11 30

Total for Cost Control 59 = 0**

*Weighted Performance Points are calculated as follows: (Performance Points x Assigned Subfactor
Weight)/Assigned Factor Weight = Weighted Performance Points. For example, for Design: (95 x .24)/.42
=54

** Note that an unsatisfactory rating for a factor results in a zero score for that factor. The Cost Control
factor received a zero score for receiving a rating of less than 61 percent. Significant cost overrun within
the contractor's control should result in a score of zero for cost control.

Next, total weighted performance points were calculated for the primary evaluation factors as follows:

Weighted Performance X Assigned _ | Total Weighted
Factor Points Weight Performance Points
Technical 91 X 42 = |38
Project Mgmt. 73 X .32 = |23
Cost Control 0 X .26 = |0

Total for All

Factors 61 (Sat.)
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d. Converting Performance Points to Award Fee Score: The award fee percentage is the same number
as the total weighted performance points. In this example, 61 weighted performance points equals 61%
of available award fee. Award fee recommendation: $1,586,000 (61% of $2,600,000).

23. Example - Changes in Emphasis

If the Government's relative priorities change as work progresses from one phase into the next, or as
unexpected problems or developments occur, such as schedule slippages, the evaluation plan may be
revised on a unilateral basis, to communicate such changes to all parties. The following example
illustrates how the Government can adjust evaluation weights to redirect contractor emphasis to areas
needing improvement and the effect of that readjustment on earned award fee.

Estimated Cost $5,000,000

Base Fee (0%) 0

Total Award Fee (10%) $ 500,000
Total $5,500,000

Evaluation Periods

1 2 3 4 Total
Allocation (%) 24% 18% 18% 40% 100%
Allocation ($) $120K $90K $90K $200K $500K

Evaluation Period 1:

. Performance Weighted
Factor Weight |x Poi = Performance
oints )
Points

Technical 42 X 91 (Excellent) = 38
Project Mgmt. .32 X 73 (Good) = 23
Cost Control .26 X 0 (Poor/Unsat.) = 0

Total 61

The contractor earns $73,200, 61% of $120,000.

Evaluation Period 2:

If factor weights were adjusted to increase the emphasis on cost control and its performance, and thus its
performance points, remained basically the same, this would be the result:
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Performance Weighted
Factor Weight X . Performance

Points .

Points

Technical 40 X 91 36
Project Mgmt. .32 X 73 23
Cost Control .28 X 0 0

59 0

The contractor would receive an award fee score of 2 percentage points less in the second period than it

would have if the factor weights had not changed. As a
result, the contractor would receive an overall score of Poor/Unsatisfactory and no award fee for

the second period.

Now, assume that the contractor responds to the shift in emphasis by improving its performance in cost
control from Poor/ Unsatisfactory to minimally satisfactory, without reducing its score in any other area,

as follows:
Weighted
Factor Weight X Pel_’formance Performance
Points .
Points
Technical 40 X 91 36
Project Mgmt. .32 X 73 23
Cost Control .28 X 61 17
76 (Good)

By increasing its performance in cost control by 31 points (from 30 to 61) - and as a result, it’s total score
by 17 percent to Good--the contractor is now entitled to receive an award fee payment.

If the cost control weight had not been increased in the second period, the contractor would have continued
to be paid fee (61 percent of $90,000 or $54,900) for unsatisfactory cost control performance. By changing
the factor weights to put more emphasis on cost control, the contractor is either rewarded for improved
cost control with more fee than it would have received had the weights had not been changed (76% of
$90,000 or $68,400) or penalized for not showing improvement in that area (59 percent = no award fee
payment for the period).

24. Communication

A properly structured and administered award fee contract provides effective communication among
Government and contractor personnel at management levels, where decisions can be made and results
achieved. A post-award conference is one way to establish communication channels early and to ensure
key Government and contractor personnel understand their responsibilities. Attendees should review and
discuss the performance evaluation plan and contract requirements. Frequent and honest communication
is essential, both between the Government and contractor and within their respective organizational
frameworks. Both Government and contractor personnel should be encouraged through the award fee
process to identify potential problems as promptly as possible (as opposed to withholding such "bad
news" for fear it might result in unfavorable criticism).
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25. Contractor Input

The contractor may be allowed to furnish a self-assessment of its performance. Once the PEB report is
prepared, the PEB may also allow the contractor to comment on the draft report. Contractor participation
at this point ensures all pertinent data has been considered and no factual errors were used as a basis for
decisions. Such communications, however, must not result in negotiation of award fee ratings. The
ratings should be fair and reasonable, but are ultimately a unilateral Government determination.
Throughout the period of performance, the contractor may be permitted to submit suggestions for
improving or changing the evaluation process. In addition to the various formal communications
channels, both parties should recognize that frequent, less formal discussions are valuable in ensuring
ultimate program success. Both the Government and the contractor should work to eliminate any
unnecessary contractual, organizational or conceptual barriers that constrain information sharing and
other communications needed for successful joint problem solving.

26. Timeliness

The timeliness of award fee evaluations is critical. Long delays minimize any benefits from periodic
evaluations and reports. Unless evaluation results are transmitted timely and award fee payments made
promptly, the results and payments may not have the desired influence on the contractor's performance
during subsequent evaluation periods. The timeliness of changes in the evaluation plan is also important.
Proposed changes should be processed expeditiously and the contractor notified in advance of the
evaluation period to which they apply.

27. Documentation

Performance monitors should consider the following when preparing their reports. These questions can
help assure evaluation data are complete and accurately assess how well the contractor performed in the
monitors' assigned areas during the period.

a. What (in the monitor's area) was the contractor supposed to do during the period? What was
actually accomplished?

b. How critical are the efforts accomplished, or not accomplished, by the contractor?

c. What was the impact of any efforts completed early or late? How critical was the time frame
involved?

d. How well did the contractor perform the tasks that were accomplished?

e. What are the major strengths and weaknesses (in sufficient detail to discuss with the
contractor)?

f. Were any Government-directed changes made or did any obstacles arise which impacted
performance? What corrective actions were implemented? How effective were they?

g. Has the contractor efficiently and effectively used available resources (e.g., personnel and
facilities) to improve its performance?

h. Has the contractor's performance been clearly assessed in regard to all tasks and specific
objectives?

I. On level-of-effort contracts, what has the contractor accomplished for the dollars spent (The
emphasis here is to reward the contractor for accomplishments, not to reward the spending of
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dollars.)

The reporting formats used by monitors should be structured to ensure accuracy and clarity. Where
possible, several evaluation parameters may be consolidated in a single format. Consistency can be
achieved by using the same general format for all closely related work at a given activity. However,
caution is required here. Carefully tailored evaluation plans can be compromised by inflexible and ill-
conceived rating formats. Any format adopted should provide a place for the monitors to make narrative
comments. These narrative comments provide detailed, pertinent information not addressed in the
completed format. For example, they cover the circumstances under which reported performance levels
were achieved, especially if these circumstances were abnormal in any way. These comments also discuss
the contractor's efficiency in managing assigned personnel and other resources. Enough detail should be
included in reports to the PEB to ensure that their findings and recommendations are accurate and fair
and can be supported to the FDO.

Appropriate documentation is vital to support the PEB’s recommendations, particularly when these
recommendations differ from the conclusions reported by cognizant monitors. Minutes of meetings or
other documentation should summarize the information reviewed, including any additional or
explanatory information provided by the contractor and the consideration given to all such information.
Since the evaluation is a judgment based upon all pertinent information, that information needs to be
identified, discussed and substantiated in the documentation. The FDO will want to review the
documentation to satisfy any concerns regarding contractor performance before deciding whether to
accept the recommended award fee or some higher or lower amount. Examples of what the FDO might
look for include:

The facts that led to the assignment of a poor/unsatisfactory rating in any subfactor;

The rationale for a poor/unsatisfactory rating as opposed to a satisfactory rating; and

c. The circumstances under which a poor/unsatisfactory level was achieved and the relationships, if
any, between it and any excellent performance levels reported for other subfactors.

oo

Sufficient documentation should be provided to the FDO on which to base a decision and to explain that
decision to the contractor. Similarly, the FDO must document the basis for the determination, especially
in situations involving a contractor rebuttal of PEB findings and conclusions or an award fee
determination different from that recommended by the PEB. Documentation of interim ratings may be
less detailed since they will be superseded by the final rating at the end of the contract.

28. Payment

Final award fee payments and interim payments against interim evaluations should be made generally
within 60 days after the end of the evaluation period for which payment is being made.

When the total rating for an evaluation period is "poor/unsatisfactory,” no award fee is paid for that
period. For example, a total award fee rating of 57 (“poor/unsatisfactory””) would yield an award fee of
zero, not 57 percent. For certain contracts involving delivery of a final product, such as hardware, design
or study, no award fee will be paid for a final evaluation rating of "poor/unsatisfactory." In these cases,
any provisional award fee payments made as a result of "satisfactory" or better ratings (61 and above) on
interim evaluations are to be repaid by the contractor.
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The amount of interim award fee paid each period will not exceed the interim evaluation score (applied
as a percentage) or 80 percent of the award fee allocated to the period, whichever is less. No further
award fee payments will be made when the CO determines that the total amount of interim payments
made to date will substantially exceed the amount which would be paid based upon the anticipated final
evaluation score. The PEB should be notified of such a determination. The CO's determination should be
based on a comparison of award fee amounts paid to actual evaluation scores to date, projected future
scores based on a combination of past performance trends and any known data which might have an
influence on future performance, and any other pertinent data. Stopping award fee payment serves two
purposes: it ensures that contractors will not receive award fee which they have not earned and to which
they will ultimately not be entitled, and it minimizes the award fee that will be owed the Government by
the contractor at the end of the contract.

29. Provisional Payments

Long evaluation periods may require FAA to make award fee payments more frequently than at the end
of each evaluation period. These provisional payments, representing a percentage of the award fee
amount allocated to each evaluation period, are made at regular intervals during each period. They are
superseded at the end of each period by the interim or final award fee determination amount. The
percentage of allocated award fee to be paid provisionally will be stipulated in the contract and may not
exceed 80 percent of available award fee in any period.

Provisional payments are discontinued during any period in which the Government determines that the
total provisional payments made during that period will substantially exceed the amount which would be
paid based upon the anticipated evaluation score for the period. In the event the amount of provisional
payments made exceeds the amount of the award fee determination for that period, the contractor will
either credit the next payment voucher for the amount of the overpayment or refund the difference.

30. Contract Termination

If a contract with award fee is terminated for convenience after the start of an award fee evaluation period,
the earned award fee amount should be determined by the FDO using the normal award fee evaluation
process. The remaining available award fee dollars for all subsequent evaluation periods should not be
considered available or earned and, therefore, should not be paid.

END
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3 Appendix - Sample Award Fee Performance Evaluation Plan Rrevised #2012 9/2020
SAMPLE PERFORMANCE EVALUATION PLAN

Contract No. with

I. Introduction

I1. Organizational Structure for Award Fee Administration
[11. Evaluation Requirements

IV. Method for Determining Award Fee V.
Changes in Plan Coverage Attachments

I11-A Evaluation Periods and Maximum Available Award Fee for Each Period

111-B Performance Evaluation Factors and Evaluation CriteriaPerformance-Areas-and-Evaluation
e

I11-B.1 Evaluation Criteria for Performance Evaluation Factor No.Evaluation—Criteria—for

Performance-Area-Neo-

I11-C Grading Table

IV-A Actions and Schedules for Award Fee Determinations

IV-B General Instructions for Performance Monitors
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APPROVED BY:

(Signature) (Date)

Fee Determination Official

(Typed Name and Title)

l. Introduction

1. This plan covers administration of award fee provisions of Contract No. , dated
, With

The contract was awarded in accordance with the provisions of SIR No.
2. The following matters, among others, are covered in the contract:
a. The contractor is required to (brief statement describing the scope of contract).
b. The contract termisfrom ___ through .
c. The estimated cost of the contractis$

d. The base fee is $

e. The award fee, excluding base fee, is $

f. The estimated cost, base fee (if any), and award fee are subject to equitable
adjustments arising from changes or other contract modifications.

g. The award fee payable will be determined periodically by the Fee Determination
Official (FDO) in accordance with this plan.

h. Award fee determinations are not subject to the Disputes clause of the contract.

i. Unearned award fee for each evaluation period is forfeited and cannot roll-over to
subsequent periods.

FAST Version 9/2020
CR 20-71
p. 133



j. The FDO may unilaterally change this plan, as covered in Part V and not otherwise requiring
mutual agreement under the contract, provided the contractor receives notice of the changes at
least (insert number of days) work days prior to the beginning of

the evaluation period to which the changes apply

k. The award fee will be provided to the contractor through contract modifications and is in
addition to the (type of contract) provisions of the contract.

(Note: The statements at 2.a through 2.f. can be revised as necessary to address any
option(s))

Il. Organizational Structure for Award Fee Administration

The following organizational structure is established for administering the award fee provisions of the
contract.

1. Fee Determination Official (FDO)

a. The FDO'is (insert title, not name).

b. Primary FDO responsibilities are: (1) Determining the award fee earned and payable for each
evaluation period; and (2) Changing the matters covered in this plan, as appropriate.

2. Performance Evaluation Board (PEB)

a. The Chair of the PEB is (insert title). The following are voting
members: (insert titles).

b. The Chair may recommend appointment of non-voting Members to assist the Board perform
its functions.

c. Primary responsibilities of the Board are:

(1) Conducting periodic evaluations of contractor performance and submitting a Performance
Evaluation Report to the FDO covering the Board's findings and recommendations for each
evaluation period; and

(2) Considering changes to this plan and recommending those it determines appropriate for
adoption by the FDO.

3. Performance Monitors

a. One or more monitors will be assigned to each performance area to be evaluated. The
assignment will be made by the PEB Chair.
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b. Each monitor will comply with the General Instructions for Performance Monitors,
Attachment IV-B, and any specific instructions of the PEB Chair.

Primary responsibilities of Monitors are:

(1) Monitoring, evaluating and assessing contractor performance in assigned areas;

(2) Periodically preparing a Performance Monitor Report for the PEB, or others as appropriate;
and

(3) Recommending appropriate changes in this plan for consideration.
I1l. Evaluation Requirements

The applicable evaluation requirements are attached as indicated below.

Requirement Attachment
Eva}luation Periods and Maximum Available Award Fee for Each A
Period

Performance Evaluation Factors and Evaluation Criteria 1-B
Evaluation Criteria for Performance Evaluation Factor No. 1-B.1
Grading Table 11-C

The percentage weights indicated in Attachment 111-B and the Attachment I111-C grading table are
quantifying devices. Their sole purpose is to provide guidance in arriving at a general assessment of the
amount of interim or final award fee earned. In no way do they imply an arithmetical precision to any
judgmental determination of the contractor's overall performance and amount of interim or final award
fee earned.

IV. Method For Determining Award Fee

A determination of the award fee earned for each evaluation period will be made by the FDO

Within (insert days) after the end of the period. The method to be followed in monitoring,
evaluating and assessing contractor performance during the period, as well as for determining the award
fee earned or paid, is described below. Attachment IV-A summarizes the principal activities and
schedules involved.

1. The PEB Chair should ensure a monitor is assigned for each performance evaluation factor or
subfactor to be evaluated under the contract. Monitors will be selected on the basis of their

expertise relative to prescribed performance area emphasis. Normally, monitor duties will be in addition
to, or an extension of, regular responsibilities. The PEB Chair may change monitor assignments at any
time without advance notice to the contractor. The PEB Chair will notify the contractor promptly of all
monitor assignments and changes.

2. The PEB Chair will ensure that each monitor receives the following:
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a. A copy of this plan along with any changes made.
b. Appropriate orientation and guidance.
c. Specific instructions applicable to the monitors' assigned performance areas.

3. Monitors will evaluate and assess contractor performance and discuss the results with contractor
personnel as appropriate, in accordance with the General Instructions for Performance Monitors,
Attachment IV-B, and the specific instructions and guidance furnished by the PEB Chair.

4. Monitors will submit (insert monthly, quarterly, etc.) Performance Monitor Reports
and, if required, make verbal presentations to the PEB.

5. The PEB Chair may request and obtain performance information from other units or personnel
normally involved in observing contractor performance, as appropriate.

6. (Insert monthly, quarterly, etc.) the PEB will consider Performance Monitor Reports
and other performance information it obtains and discuss the reports and information with monitors or
other personnel, as appropriate.

7. The PEB will meet (insert monthly, quarterly, etc.) with the contractor and discuss
overall performance during the period. As requested by the PEB Chair, monitors and other personnel
involved in performance evaluations will attend the meeting and participate in discussions.

8. Promptly after the end of each evaluation period, the PEB will meet to consider all the performance
information it has obtained. At the meeting, the PEB will summarize its preliminary findings and
recommendations for coverage in the Performance Evaluation Board Report (PEBR).

9. Then the PEB may meet with the contractor to discuss the board's preliminary findings and
recommendations. As requested by the PEB Chair, monitors and other personnel involved in performance
evaluation will attend the meeting and participate in discussions. At this meeting, the contractor is given
an opportunity to submit information on its behalf, including an assessment of its performance during
the evaluation period. After meeting with the contractor, the PEB will consider matters presented by the
contractor and finalize its findings and recommendations for the PEBR.

10. The PEB Chair will prepare the PEBR for the period and submit it to the FDO for use in determining
the award fee earned. The report will include an adjectival rating and a

recommended performance score with supporting documentation. The contractor may be notified of the
PEB evaluation and recommended rating and score. The contractor may provide additional information
for consideration by the FDO. When submitting the report, the Chair will inform the FDO whether the
contractor desires to present any matters to the FDO before the award fee determination is made.

11. The FDO will consider the PEBR and discuss it with the PEB Chair and other personnel, as
appropriate.
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12. FDO will consider the recommendations of the PEB, information provided by the contractor, if any,
and any other pertinent information in determining the amount of award fee (insert “earned”, or “to be
paid” if interim evaluations apply) for the period. The FDO's determination of the amount of award fee

(insert “earned” or “to be paid ) and the basis for this determination will be stated in the Award
Fee Determination Report (AFDR).

13. The contractor will be notified of the FDO's determination by the Contracting Officer. The contractor
may be provided with a debriefing by the FDO and PEB.

14. Contract Termination. If the contract is terminated for the convenience of the Government after the
start of an award-fee evaluation period, the award fee deemed earned for that period shall be determined
by the FDO using the normal award-fee evaluation process. After termination for convenience, the
remaining award-fee amounts allocated to all subsequent award-fee evaluation periods cannot be earned
by the contractor and, therefore, must not be paid.

15. Performance Incentives.(Omit if no performance incentives are included) After delivery of the
hardware unit(s), hardware performance will be measured and its success, or failure, determined by the
Contracting Officer based on the units of measurement and associated dollar amounts which appear in
contract clause H-____ (insert appropriate clause reference). Either positive or negative performance
incentives will apply depending on whether the hardware unit's performance exceeds or falls short of the
standard performance level.

V. Changes in Plan Coverage
1. Right to Make Unilateral Changes

Any matters covered in this plan not otherwise requiring mutual agreement under the contract, may be
changed unilaterally by the FDO prior to the beginning of an evaluation period by timely notice to the
contractor in writing. The changes will be made without formal modification of the contract if the plan
is not incorporated into the contract.

2. Steps to Change Plan Coverage
The following is a summary of the principal actions involved in changing plan coverage (actions may be

modified to reflect different approval/notification levels). The PEB will establish lists of subsidiary
actions and schedules as necessary to meet the below schedules.

Action Schedule (Workdays)

PEB drafts proposed changes Ongoing

PEB submits recommended changes to days prior to end of each period
FDO for approval

Through CO, FDO notifies contractor about days before start of the applicable iod
whether or not there are changes per
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3. Method for Changing Plan Coverage

The method to be followed for changing the plan coverage is described below:

a. Personnel involved in the administration of the award fee provisions of the contract are
encouraged to recommend plan changes with a view toward changing management emphasis,
motivating higher performance levels or improving the award fee

determination process. Recommended changes should be sent to the PEB for
consideration and drafting

b. Prior to the end of each evaluation period, the PEB will submit its recommended changes,
if any, applicable to the next evaluation period for approval by the FDO with appropriate
comments and justification.

C. (insert number of days) work days before the beginning of each evaluation

period, the contracting officer will notify the contractor in writing of any changes to be applied
during the next period. If the contractor is not provided with this notification, or if the
notification is not provided within the agreed-to number of work days before the beginning of
the next period, then the existing plan will continue in effect for the next evaluation period.

ATTACHMENT I11-A to PEP for Contract No. with

EvalutionEvaluation Periods and Maximum Available Award Fee for Each Period

Period Number Start Date End Date Max. Available
Award Fee

1 $

2 $

3 $

ATTACHMENT I11-B to PEP for Contract No. with

Performance Evaluation Factors and Evaluation Criteria

The performance factors to be evaluated are identified below. The evaluation criteria for each factor
are attached, as indicated.

Area No

Brief Factor See Attachment

Identification

Factor Weight

I-B.1*

AIWIN|F-
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5 | |

* A separate attachment should be prepared for each factor.

ATTACHMENT I11-B.1 to PEP for Contract No. with

Evaluation Criteria for Performance Evaluation Factor No.
(Factor Identification Per Attachment 111-B)

Factor Weight

Description of Factor: Subfactors to Consider: Evaluation

Criteria: Criteria Weights:

Basis or Standard for Measuring Performance:

ATTACHMENT I11-C to PEP for Contract No. with

Grading Table

Adjectival
Rating

Range of Performance

Description

Points

Excellent

(100-91)

Of exceptional merit; exemplary performance in a timely,
efficient and economical manner; very minor (if any)
deficiencies with no adverse effect on overall performance.

Very Good

(90-81)

Very effective performance, fully responsive to contract
requirements; contract requirements accomplished in a
timely, efficient and economical manner for the most part;
only minor deficiencies.

Good

(80-71)

Effective performance; fully responsive to contract
requirements; reportable deficiencies, but with little
identifiable effect on overall performance.

Satisfactory

(70-61)

Meets or slightly exceeds minimum acceptable standards;
adequate results; reportable deficiencies with identifiable,
but not substantial, effects on overall performance.
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Poor/ (less than 61) Does not meet minimum acceptable standards in one or more
Unsatisfactory areas; remedial action required in one or more areas;
deficiencies in one or more areas which adversely affect
overall performance.

Any factor receiving a grade of “poor/unsatisfactory” (less than 61) may be assigned zero performance
points for purposes of calculating the award fee amount. The contractor will not be paid any award fee
when the total award fee score is "Poor/Unsatisfactory"” (less than 61).

ATTACHMENT IV-A to PEP for Contract No. with

Actions and Schedules for Award Fee Determinations

The following is a summary of the principal actions involved in determining the award fee for the
evaluation periods.

Action (Workdays)

1. PEB Chair and members appointed. days prior to first period

2. PEB Chair appoints performance monitors and informs days prior to first period

contractor.

3. Monitors receive orientation and guidance. days prior to first period

4. Monitors assess performance and discuss results with . .
Ongoing after start of period

contractor.

Last day of each ___ (insert

5. Monitors submit Performance Monitor reports to PEB.
month, quarter, etc.)

6. PEB considers Performance Monitor reports and other

requested performance information. Ongoing

days after end of period
of each (insert
month, quarter, etc.)

7. PEB discusses overall performance with contractor during
period.

8. PEB meets and summarizes preliminary findings and position of
PEBR.

9. PEB may meet with contractor to discuss preliminary
findings and position.

10. PEB establishes findings and recommendations for PEB
report.

11. PEB Chair submits PEB report to FDO. days after end of period
12. FDO considers PEB report and discusses with PEB, as
appropriate.

13. FDO sends PEB report to contractor. days after end of period
14. Payment made to contractor based on contract modification. days after end of period

days after end of period

days after end of period

days after end of period

days after end of period

The PEB may establish lists of subsidiary actions and schedules as necessary to meet the above
schedules.
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ATTACHMENT IV-B to PEP for Contract No. with

General Instructions for Performance Monitors

1. Monitoring and Assessing Performance

a. Monitors may prepare outlines of their assessment plans, discuss them with appropriate
contractor personnel to assure complete understanding of the evaluation and assessment process.

b. Monitors may plan and carry out on-site assessment visits, as necessary.

c. Monitors may conduct all assessments in an open, objective and cooperative spirit so that a fair
and accurate evaluation is obtained. This will ensure that the contractor receives accurate and
complete information from which to plan improvements in performance. Positive performance
accomplishments should be emphasized just as readily as negative ones.

d. The monitor may discuss the assessment with contractor personnel as appropriate, noting any
observed accomplishments and/or deficiencies. This affords the contractor an opportunity to
clarify possible misunderstandings regarding areas of poor performance and to correct or resolve
deficiencies.

e. Monitors must remember that contacts and visits with contractor personnel are to be
accomplished within the context of official contractual relationships. Monitors may avoid any
activity or association which might cause, or give the appearance of, a conflict of interest.

f. Monitor discussions with contractor personnel are not to be used as an attempt to instruct, to
direct, to supervise or to control these personnel in the performance of the contract. The role of
the monitor is to monitor, assess and evaluate not to manage the contractor's effort.

2. Documenting Evaluation/Assessment

Evaluations and assessments conducted and discussions with contractor personnel may be documented
as follows:

3. Evaluation/Assessment Reports

Monitors may prepare a formal Performance Monitor Report in accordance with the following
instructions and submit it to the PEB. (Specify format, frequency of submission and minimum information
requirements)

4. Verbal Reports

Monitors need to be prepared to make verbal reports of their evaluations and assessments as required by
the PEB Chair.
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END

4 Appendix - Incentive Contracts Guide Added 4/2010

1. Introduction

The purpose of this guide is to further explain incentive contracts, provide examples, and other
considerations for using incentive contracts. This guide:

a.
b.

Provides general guidance on when an incentive contract may be appropriate;

Describes elements of the required cost incentive and how the elements influence profit/fee earned
by a contractor, depending on the cost incurred;

Describes the general characteristics of a performance incentive and delivery incentive;
Provides general guidance for structuring multiple (i.e., having a cost incentive and performance
and/or delivery incentives) incentive contracts;

Provides general guidance on Fixed-Price Incentive (FPI) contracts including the importance of
the Point of Total Assumption (PTA);

f. Provides general guidance on FPI contracts with a firm target, and FPI with successive targets;
g. Provides general guidance on Cost-Plus-Incentive-Fee (CPIF) contracts including impact of
minimum and maximum fee established;
h. Provides general guidance on negotiating changes to incentive contracts including possible
negotiation methods and circumstances in which they would be appropriate.
2. General

() Incentive contracts are appropriate when supplies or services can be acquired at lower costs, and in
certain instances with improved delivery or technical performance, by relating the amount of profit/fee
payable under the contract to the contractor's performance. Incentive contracts are designed to obtain
specific program objectives by:

(1) Establishing reasonable and attainable targets that are clearly communicated to the contractor;
and
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(2) Including appropriate incentive arrangements designed to motivate contractor efforts that
might not otherwise be emphasized, and to discourage contractor inefficiency.

(b) When predetermined, formula-type incentives on technical performance or delivery are included,
profit/fee:

(1) Increases only for achievement that surpasses the targets, and
(2) Decreases to the extent that such targets are not met.

The incentive increases or decreases are applied to performance targets rather than minimum
performance requirements.

(c) The two basic categories of incentive contracts are fixed-price incentive and cost-plus- incentive-fee.

(d) Fixed-price incentive contracts are preferred when contract costs and performance requirements are
reasonably certain. It is usually in the Government’s interest for a contractor to assume substantial cost
responsibility and an appropriate share of the cost risk, thus the preference for fixed price incentive
contracts.

(e) Award-fee contracts are a separate type of incentive contract and are discussed separately under
Appendices 2 and 3 of this Section T3.2.4.

3. Cost Incentives

(a) Most incentive contracts include only cost incentives, which take the form of a profit or fee adjustment
formula. Cost incentives are intended to motivate the contractor to effectively manage costs. An
incentive contract cannot provide for other incentives without also providing a cost incentive (or
constraint).

(b) Incentive contracts include a target cost, a target profit or fee, and a profit or fee adjustment formula
that provides (within the constraints of a price ceiling or minimum and maximum fee):

(1) Actual cost that meets the target will result in the target profit or fee;

(2) Actual cost that exceeds the target will result in downward adjustment of target profit or fee;
and

(3) Actual cost that is below the target will result in upward adjustment of target profit or fee.
(c) An example of a cost incentive (in a fixed-price incentive contract) based on the above is as follows:
1. Target Cost $10,000,000
2. Target Profit $1,000,000
3. Target Price $11,000,000
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4. Share Ratio 70/30 (Government/contractor)
4.5.Ceiling Price 115% of Target Cost ($11,500,000)

Actual cost of $10,000,000 would meet target cost. This results in the contractor earning the target profit
of $1,000,000 because the contractor met the target cost. $11,000,00 would be paid to the contractor in
total ($10,000,000 target cost + $1,000,000 target profit).

Actual cost of $11,000,000 would exceed target cost. This results in the contractor being responsible for
its share of 30% of the amount over the target cost ($1,000,000 X 30% = $300,000). This amount of
$300,000 is deducted from the target profit of

$1,000,000 for a total of $700,000 profit. Instead of being paid a total of $11,700,000, the contractor
would be paid $200,000 less because of the ceiling price ($11,500,000) — reducing the profit from
$700,000 to $500,000.

Actual cost of $9,000,000 would be under target cost. This results in the contractor earning an additional
30% of the amount below the target cost ($1,000,000 X 30% =

$300,000) in addition to the target cost for a total of $1,300,000 profit. $10,300,000 would be paid to
the contractor in total.

4. Performance Incentives

(a) Performance incentives may be considered with specific product characteristics (e.g., a missile range,
an aircraft speed, an engine thrust, or a vehicle maneuverability) or other specific elements of the
contractor's performance. These incentives should be designed to relate profit/fee to a contractor’s
achievement, compared with specified targets.

(b) When practicable, positive and negative performance incentives should be considered with service
contracts for performance of objectively measurable tasks when quality of performance is critical and
incentives are likely to motivate the contractor.

(c) Technical performance incentives may be particularly appropriate in major or complex systems, both
in development (when performance objectives are known and the fabrication of prototypes for test and
evaluation is required) and in production (if improved performance is attainable and highly desirable to
the Government).

(d) Technical performance incentives may involve a variety of specific characteristics that contribute to
the overall performance of the end item. Accordingly, the incentives on individual technical
characteristics must be balanced so that no one of them is exaggerated to the detriment of the overall
performance of the end item.

(e) Performance tests and/or assessments of work performance are generally essential in order to
determine the degree of attainment of performance targets. Therefore, the contract must be as specific
as possible in establishing test criteria (such as testing conditions, instrumentation precision, and data
interpretation) and performance standards (such as the quality levels of services to be provided).
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(f) Because performance incentives present complex problems in contract administration, the Contracting
Officer (CO) should negotiate them in full coordination with Government technical and pricing
specialists.

(9) It is essential that the Government and contractor agree explicitly on the effect that contract changes
(e.g., pursuant to the applicable Changes clause) will have on performance incentives.

This will be dealt with in more detail in Section 11 below.

(h) The CO must exercise care, in establishing performance criteria, to recognize that the contractor
should not be rewarded or penalized for attainments of Government-furnished components.

(i) A basic example of a performance incentive is as follows:

1. Maintenance Hours per Operational Hour — Total Possible Incentive $120,000

2. Minimum Value — 10 hours — 0% of incentive earned

3. Average Value — 5 hours — 50% of incentive earned ($60,000) Maximum Value — 2 hours
—100% of incentive earned ($120,000) Penalty if > 10 hours -$10,000

In the example above, if the contractor failed to meet the minimum value of 10 hours per operational
hour, they would not receive any of the possible $120,000 in incentives. Additionally, a negative
incentive of $10,000 would be deducted from the negotiated value of the contract.

5. Delivery Incentives

(a) Delivery incentives should be considered when improvement from a required delivery schedule is a
significant Government objective. It is important to determine the Government's primary objectives in a
given contract (e.g., earliest possible delivery or earliest quantity production).

(b) Incentive arrangements on delivery should specify the application of the reward-penalty structure in
the event of Government-caused delays or other delays beyond the control, and without the fault or
negligence, of the contractor or subcontractor.

(c) A basic example of a delivery incentive is as follows:

The total schedule incentive available must be defined in the contract with specifics as to Contract Line
Item, Period of Performance etc. as needed. For this example, the total incentive amount available is
$100,000.

Delivery Incentive Milestones:

Positive Incentives

1. 20% of available incentive for completion of Critical Design Review (CDR) at least two weeks ahead
of schedule ($20,000)
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2. 20% of available incentive for passing Design Qualification Test (DQT) at least two (2) weeks ahead
of schedule ($20,000)

3. 15% of available incentive for passing site acceptance test at least two (2) weeks ahead of schedule
($15,000)

4. 45% of available incentive for achieving Initial Operational Capability (I0C) at least two (2) weeks
ahead of schedule ($45,000)

Negative Incentives

20% of available incentive for not achieving completion of Critical Design Review
(CDR) on schedule (-$20,000) 45% for not achieving 10C on schedule (-$45,000).

The schedule for the milestones as well as what the achievement of each milestone involves must be
clearly defined in the contract. For example, if the contractor fails to meet the first milestone, they lose
$20,000 due to the negative incentive. If they do not meet the second, there would be no impact as there
IS no negative incentive. If they meet the third at least two weeks ahead of schedule, there would be a
positive incentive of $15,000 earned. Meeting the last and most important milestone at least two weeks
ahead of schedule would earn $45,000 for total schedule incentive earnings of $40,000.

6. Structuring Multiple-Incentive Contracts

A properly structured multiple-incentive arrangement should-
(a) Motivate the contractor to strive for outstanding results in all incentive areas; and

(b) Compel trade-off decisions among the incentive areas, consistent with the Government's overall
objectives for the acquisition. Because of the interdependency of the Government's cost, the technical
performance, and the delivery goals, a contract that emphasizes only one of the goals may jeopardize
control over the others. Because outstanding results may not be attainable for each of the incentive
areas, all multiple-incentive contracts must include a cost incentive (or constraint) that operates to
preclude rewarding a contractor for superior technical performance or delivery results when the cost of
those results outweighs their value to the Government.

(c ) While not requiring as much administrative effort as an award fee contract, an incentive contract
with multiple incentives requires some administrative effort to track how the contractor is performing
in relation to the cost incentive and to the performance and/or delivery incentive. Before entering into
a multiple incentive contract, Agencies must determine whether the amount of additional
administrative effort is offset by potentially improved performance by the Contractor.

(d) A basic example of a multiple incentive contract is as follows (applicable to either Fixed- Price
Incentive or Cost-Plus-Incentive-Fee):

1. Target Cost $100
2. Target Profit (Fee) $7

FAST Version 9/2020
CR 20-71
p. 146



Target Price  $107

Share Ratio 75/25

Performance Incentive Reward +$3
Performance Incentive Penalty -$1
Schedule Incentive Penalty -$1

No o kow

Cost of $84 and maximum performance on schedule — profit is $14 ($16 under Target cost X 25%
share = $4 + $7 Target Profit +$3 Performance Incentive Reward).

Cost of $116 and acceptable performance with late delivery — profit is $2 ($16 over Target Cost X
25% share = $4 subtracted from $7 =$3 less $1 Schedule Incentive Penalty).

Cost of $116 and maximum performance with late delivery — profit is $5 ($16 over Target Cost X 25%
share = $4 subtracted from $7= $3 less $1 Schedule Incentive Penalty plus $3 Performance Incentive
Reward).

7. Fixed-Price Incentive (FPI) Contracts

(a) Description. A FPI contract is a fixed-price contract that provides for adjusting profit and establishing
the final contract price by application of a formula based on the relationship of total final negotiated cost
to total target cost. The final price is subject to a price ceiling, negotiated at the outset.

(b) Application. A FPI contract is appropriate when-
(1) A FFP contract is not suitable;

(2) The nature of the supplies or services being acquired and other circumstances of the acquisition
are such that the contractor's assumption of a degree of cost responsibility will provide a positive
profit incentive for effective cost control and performance; and

(3) If the contract also includes incentives on technical performance and/or delivery, the
performance requirements provide a reasonable opportunity for the incentives to have a
meaningful impact on the contractor's management of the work.

(c) Billing prices. In FPI contracts, billing prices are established as an interim basis for payment. These
billing prices may be adjusted, within the ceiling limits, upon request of either party to the contract, when
it becomes apparent that final negotiated cost will be substantially different from the target cost.

(d) Point of Total Assumption. The Point of Total Assumption (PTA ) in FPI contracts is the point where
cost increases that exceed the target cost are no longer shared by the Government according to the share
ratio. At the PTA, the contractor’s profit is reduced one dollar for every additional dollar of cost. The
PTA is calculated as follows:

PTA = (Ceiling Price —Target Price)/Government Share + Target Cost
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An example of a PTA calculation is as follows:

(1) Target Cost $50,000,000

(2) Target Profit $4,500,000 (9%) Target Price $54,500,000
(3) Ceiling Price 125% of Target Cost = $62,500,000

(4) Share Ratio 70/30

PTA = ($62,500,000-54,500,000)/70% + $50,000,000
PTA = $8,000,000/70% + $50,000,000
PTA =$11,428,571 + $50,000,000 = $61,428,571

Thus, cost increases beyond the PTA of $61,428,571 are no longer shared by the Government in
accordance with the share ratio — the contractor’s profit will be reduced one dollar for every additional
dollar of cost beyond the PTA.

(e) General Considerations:

(1) The higher the Government share and the higher the ceiling price, the lower the overall
incentive for the contractor to control costs since they have more ability to recover such costs;
and

(2) Conversely, the lower the Government share and the lower the ceiling price, the higher the
overall incentive for the contractor to control costs since they have less ability to recover such
costs.

8. Fixed-Price Incentive (Firm Target)

(a) Description. A fixed-price incentive (firm target) contract specifies a target cost, a target profit, a
price ceiling (but not a profit ceiling or floor), and a profit adjustment formula. These elements are all
negotiated at the outset. The price ceiling is the maximum that may be paid to the contractor, except for
any adjustment under other contract clauses. When the contractor completes performance, the parties
negotiate the final cost, and the final price is established by applying the formula. When the final cost is
less than the target cost, application of the formula results in a final profit greater than the target profit;
conversely, when final cost is more than target cost, application of the formula results in a final profit
less than the target profit, or even a net loss. If the final negotiated cost exceeds the price ceiling, the
contractor absorbs the difference as a loss. Because the profit varies inversely with the cost, this contract
type provides a positive, calculable profit incentive for the contractor to control costs.

(b) Applicability: A fixed-price incentive (firm target) contract is appropriate when the parties can
negotiate at the outset a firm target cost, target profit, and profit adjustment formula that will provide a
fair and reasonable incentive and a ceiling that provides for the contractor to assume an appropriate share
of the risk. When the contractor assumes a considerable or major share of the cost responsibility under
the adjustment formula, the target profit should reflect this responsibility.

(c) Limitations. This contract type may be used only when-
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(1) The contractor's accounting system is adequate for providing data to support negotiation of
final cost and incentive price revision; and

(2) Adequate cost or pricing information for establishing reasonable firm targets is available at
the time of initial contract negotiation.

(d) Contract schedule. The CO should specify in the contract schedule the target cost, target profit, and
target price for each item subject to incentive price revision. Following the completion of performance,
the parties negotiate the final cost, and the final price is established by applying the formula.

(e) An example of a Fixed-Price Incentive (Firm Target) contract is under Section 7 above.

9. Fixed-Price Incentive (Successive Targets) Contracts

(a) Description.

(1) A fixed-price incentive (successive targets) contract specifies the following elements, all of
which are negotiated at the outset:

(i) An initial target cost.
(i1) An initial target profit.

(iii) An initial profit adjustment formula to be used for establishing the firm target profit,
including a ceiling and floor for the firm target profit. (This formula normally provides
for a lesser degree of contractor cost responsibility than would a formula for establishing
final profit and price.)

(iv) The production point at which the firm target cost and firm target profit will be
negotiated (usually before delivery or shop completion of the first item).

(v) A ceiling price that is the maximum that may be paid to the contractor, except for any
adjustment under other contract clauses providing for equitable adjustment or other
revision of the contract price under stated circumstances.

(2) When the production point specified in the contract is reached, the parties negotiate the firm
target cost, giving consideration to cost experience under the contract and other pertinent factors.
The firm target profit is established by the formula. At this point, the parties have two alternatives,
as follows:

(i) They may negotiate a firm fixed price, using the firm target cost plus the firm target
profit as a guide.
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(it) If negotiation of a firm fixed price is inappropriate, they may negotiate a formula for
establishing the final price using the firm target cost and firm target profit. The final cost
is then negotiated at completion, and the final profit is established by formula, as under
the fixed-price incentive (firm target) contract.

(b) Application. A fixed-price incentive (successive targets) contract is appropriate when-

(1) Available cost or pricing information is not sufficient to permit the negotiation of a realistic
firm target cost and profit before award;

(2) Sufficient information is available to permit negotiation of initial targets; and

(3) There is reasonable assurance that additional reliable information will be available at an early
point in the contract performance so as to permit negotiation of either (i) a firm fixed price or (ii)
firm targets and a formula for establishing final profit and price that will provide a fair and
reasonable incentive. This additional information is not limited to experience under the contract,
itself, but may be drawn from other contracts for the same or similar items.

An example of a situation where this contract type may be appropriate is where long lead time
requirements may make it necessary in the acquisition of a new system to contract for a follow-
on quantity before design or production stability has been achieved.

(c) Limitations. This contract type may be used only when-

(1) The contractor's accounting system is adequate for providing data for negotiating firm targets
and a realistic profit adjustment formula, as well as later negotiation of final costs; and

(2) Cost or pricing information adequate for establishing a reasonable firm target cost is
reasonably expected to be available at an early point in contract performance.

(d) Contract schedule. The CO should specify in the contract schedule the initial target cost, initial target
profit, and initial target price for each item subject to incentive price revision.

(e) Overall considerations for the use of fixed-price incentive (successive targets) are as follows:

(1) Successive targets are used when uncertainties do not permit the negotiation of a firm
arrangement;

(2) The ability to establish a firm pricing arrangement is not limited by the availability of cost or
pricing data from the contract itself; and

(3) Data may be drawn on as it becomes available from other contracts for the same or similar
equipment/services.

Because this type of contract is negotiated when cost and pricing information is not sufficient to allow
negotiation of a firm arrangement, contract performance uncertainties are greater than they would
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otherwise be the case in a fixed-price type of contract. A realistic pricing arrangement would thus not
provide as great a degree of contractor cost responsibility as under a FPI contract.

A basic example of a Fixed-Price Incentive (Successive Targets) contract is as follows:

Initial Target Cost $15,000,000
Initial Target Profit $1,200,000
Initial Target Price $16,200,000
Initial Share Ratio 95/5

Ceiling on Firm Target Profit $1,350,000
Floor on Firm Target Profit $1,050,000
Price Ceiling $19,500,000

At the production point in the contract, if the cost is $14,500,000, the firm target profit would be
determined as follows:

(1) Initial Target Cost  $15,000,000

(2) Negotiated Cost $17,000,000
(3) Difference $2,000,000 (increase)
(4) Contractor’s Share ~ $100,000 (decrease)
(5) Initial Target Profit  $1,200,000

(6) Firm Target Profit ~ $1,100,000

At this point, there are two alternatives: Using the negotiated cost of $1,450,000 and the firm target profit
as guides, a firm-fixed-price may be negotiated. If this is not possible, or if the parties agree that
uncertainties under the remaining part of the contract make this unfeasible, a fixed-price incentive with
firm targets may be negotiated. The ceiling price cannot be increased at this point but it may be
decreased where firm target costs are lower than initial target costs. With a revised ceiling price of
$16,700,000 and a new share ratio of 60/40 negotiated, the following is established:

Target Cost $14,500,000
Target Profit $1,225,000
Target Price $15,725,000

Ceiling Price $16,700,000
Share Ratio 60/40

The final settlement at contract completion would be done as for the firm target contract described in
Section 8.

If the parties negotiated an estimated cost of $17,000,000 at the production point, firm target profit
would be determined as follows:
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(1) Initial Target Cost ~ $15,000,000

(2) Negotiated Cost $17,000,000

(3) Difference  $2,000,000 (increase)

(4) Contractor’s Share  $100,000 (decrease)
(5) Initial Target Profit  $1,200,000

(6) Firm Target Profit ~ $1,100,000

If a FFP contract was not appropriate, and a sharing formula of 75/25 were negotiated, a
firm incentive agreement could be set up as follows:

Target Cost $17,000,000
Target Profit $1,100,000
Target Price $18,100,000
Ceiling Price $19,500,000
Share Ratio 75/25

10. Cost-Plus-Incentive-Fee (CPIF) Contracts

(a) Description. The CPIF contract is a cost-reimbursement contract that provides for the initially
negotiated fee to be adjusted later by a formula based on the relationship of total allowable costs to total
target costs. This contract type specifies a target cost, a target fee, minimum and maximum fees, and a
fee adjustment formula. Unlike FP1 contracts, there is no ceiling price under this contract type.

After contract performance, the fee payable to the contractor is determined in accordance with

the formula. The formula provides, within limits, for increases in fee above target fee when total
allowable costs are less than target costs, and decreases in fee below target fee when total allowable costs
exceed target costs. This increase or decrease is intended to provide an incentive for the contractor to
manage the contract effectively. When total allowable cost is greater than or less than the range of costs
within which the fee-adjustment formula operates, the contractor is paid total allowable costs, plus the
minimum or maximum fee.

(b) Application.
(1) A CPIF contract is appropriate for services or development and test programs when:

(i) A cost-reimbursement contract is necessary where uncertainties in the work under
contract make a FPI contract impracticable; and

(ii) A target cost and a fee adjustment formula can be negotiated that are likely to motivate
the contractor to manage effectively.

(2) The contract may include technical performance incentives when it is highly probable that the
required development of a major system is feasible and the Government has established its
performance objectives, at least in general terms. This approach also may apply to other
acquisitions, if the use of both cost and technical performance incentives is desirable and
administratively practical.
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(3) The fee adjustment formula should provide an incentive that will be effective over the full
range of reasonably foreseeable variations from target cost. If a high maximum fee is negotiated,
the contract must also provide for a low minimum fee that may be a zero fee or, in rare cases, a
negative fee.

(c) Limitations. No CPIF contract shall be awarded unless the contractor has an adequate accounting
system for that type of contract.

(d) Additional considerations for use of this contract type are as follows: Because of the interrelationship
between negotiated fee levels and the sharing arrangement, the wider the range between minimum and
maximum fees, the greater the contractor’s share percentage under the formula without limiting the range
of cost variation over which the incentive is effective.

Examples of a CPIF contract are as follows:

Target Cost  $10,000,000
Target Fee $750,000
Maximum Fee $1,350,000
Minimum Fee $300,000
Share Ratio  85/15

(1) Actual cost of $10,000,000 results in the contractor earning the target fee of $750,000 since
the contractor has met the target cost. $10,750,000 would be paid to the contractor in total.

(2) Actual cost of $11,000,000 above the target cost results in the contractor being responsible
for 15% of the amount over cost ($150,000) which is deducted from the target fee for a total of
$600,000 fee. This is within the minimum and maximum fee limits specified above.

(3) Actual cost of $9,000,000 below the target cost results in the contractor earning an additional
$150,000 in fee above the target fee ($900,000). This is within the minimum and maximum fee
limits specified above.

11. Impact of Contract Changes

When work required under a contract is changed under the “Changes” clause or other appropriate clause
of an incentive contract — either increased or decreased — adjustments may be negotiated to the target
cost, target fee, share ratio, etc. as appropriate. Performance and/or schedule incentives may also be
similarly renegotiated. Since late definitizations of contract changes can adversely affect the integrity of
the incentive contract structure, agreements on the pricing and incentive aspects of contract changes
should be negotiated as soon as possible.

Four possible methods of making equitable adjustments to incentive contracts are as follows: (a) Constant
dollar — where the same dollar adjustment is applied to target, maximum and minimum fee or profit and
ceiling price;

(b) Constant percentage — where the percentage of minimum and maximum fee or the percentage of
ceiling price over target cost is held constant. The constant dollar and constant percentage methods are
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similar except for differences in fee/profit earned at the extremes of ranges above or below the target
cost;

(c) Individual element — determining the effect of the change on each element such as target cost, target
fee, and ceiling price individually. This is appropriate where the degree of uncertainty varies
significantly between the original contract and the changed portion. There is a flexibility to tailor the
specifics of the incentive to the change; however, the disadvantage is that more administrative effort is
often needed to evaluate and negotiate each individual element; and

(d) Severable change — where the change is isolated form the incentive provisions with a separate
agreement reached on the change portion. This method is most appropriate where the changed portion
is completely different in terms of technical and cost risk than the original contract. For instance,
the contract may be CPIF while the new work may be FPI.

Overall, the method chosen depends on the extent and nature of the change as well as its impact
upon the individual incentive contract elements.
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